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The attention of our 
readers is invited to the 
synopsis of decided cases which we 
publish in this issue, which has been 
prepared for the Boston Clearing 
House, showing the attitude of the 
courts throughout the country upon 
the banking practice of sending distant 
checks direct to the drawee for pay- 
ment and remittance. The sending 
of checks direct to the drawee being 
one of the essentials of the New 
England Clearing House system of 
par remittances which has been made 
an adjunct of the Boston Clearing 
House, it becomes important to con- 
sider what the courts have held to 
be the law with regard to the ‘“di- 
rect to drawee’’ method. 

As will be seen by reference to the 
synopsis which we publish, the New 
York courts, for twenty-five years, 
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have regarded the practice a proper 
one to present a check by mail direct to 
the drawee for payment. They have 
realized the obvious fact that the 
holder of a check payable by a bank 
at a distance, or the bank in which 
it is deposited for collection, cannot 
personally or by messenger make the 
journey to the place of the drawee 
to make personal presentment over 
the counter, and that, of necessity, 
the United States mail and the co- 
operation of some other bank or 
banks must be availed of; and they 
have held that mailing direct to the 
drawee is an ordinary and proper 
mode of presenting a check for pay- 
ment. 

But to the contrary, the courts in 
Pennsylvania and in some eight 
other states, have held that it is 
negligence to send a check direct to 
the drawee. Their theory is that a 
distant check must be mailed to a 
suitable agent at the place of the 
drawee for presentment, and that the 
drawee is not a suitable agent for 
the reason that being the debtor 
in the transaction, it is improper 
that he should be employed to col- 
lect a debt owing by himself; that 
itis not safe to entrust him with 
the evidence of the debt and place it 
in his power to evade, delay or 
otherwise defeat payment, if it is to 
his interest so to do. Some of these 
cases have involved certificates of de- 
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posit or certified checks wherein the 
banks to whom sent have been the 
primary debtors; others, ordinary 
checks. Some, also, have dwelt upon 
the fact that there was another bank 
in the place to whom the check 
might have been sent, intimating 
that if the drawee was the only bank 
there might be some justification in 
sending direct. 

With all due respect to these eight 
or nine courts, and notwithstanding 
the weight of authority to this ef- 
fect, we think that a careful consid- 
eration of the necessities of the situ- 
ation will result in the conclusion 
that it is no more improper or un- 
safe to send a check direct to the 
drawee than to anindependent agent. 
One is no more likely to fail than the 
other, and it is only where a drawee 
fails that loss from this method of 
presentment arises. Suppose there 
are two banks in a place and one 
of them fails. Checksthat have been 
sent to the failed bank as drawee are 
lost; but equally are checks drawn 
upon the other bank which have been 
sent to the failed bank as an indepen- 
dent agent. If these latter had been 
sent direct to the sound drawee, in- 
stead of to the unsound independent 
agent, they would have been saved; 
so it is obvious there is no more 
risk in the one case than in the other, 
and except where a bank is unsound, 
all this talk about evading or delay- 
ing payment, or making away with 
the evidence of the debt, is idle, so far 
at least as ordinary checks are con- 
cerned, and these are all we are dis- 
cussing at present. When banks re- 
ceive distant checks for collection and 
are called upon to use the facilities at 
their command to collect and bring 





LAW JOURNAL, 


the money home, they will naturally 
send the check to such correspondent 
bank in the vicinity with which they 
have had dealings and which they 
know and trust the best, rather than 
to a stranger. If there are two banks 
in a distant place and a check on 
one of them is deposited elsewhere, 
and the drawee happens to be the 
correspondent of the depositary bank 
how absurd it would be—even insult- 
ing-for that bank to forward the 
check to the other bank which is a 
stranger, for presentment to its own 
correspondent. The truth is, banks, 
as a rule, send such checks to their 
correspondents, in some cases the cor- 
respondents being the drawees; in 
other cases not. There is no good 
reason for saying that a drawee 
bank cannot be intrusted with a 
check drawn on itself and to remit 
the amount. The drawer of that 
check has entrusted that very bank 
with his funds on deposit; what im- 
prudence then is discernible in the 
holder of a check entrusting the 
drawee with its custody to make re- 
mittance? In fact, in every clearing- 
house city in the country where there 
is an exchange of checks, there is an 
entrustment to the drawee of the cus- 
tody of all such checks, for several 
hours, before final payment; and 
this principle has now been extend- 
ed, by the operation of the Boston 
Clearing system, to drawee banks 
throughout New England. 


As we have said, the New § York 


courts have sanctioned the practice 
of presentment direct to drawees and 
last year the supreme court of Oregon 
sanctioned a banking custom to the 
same effect; furthermore, within the 
last two months, the supreme.court 
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of Illinois, which formerly held the 
sending of a certified check direct to 
the drawee to be negligence, has 
now veered around to a more com- 
mon sense view and admitted the 
sunlight of a banking custom to 
send direct to drawees, to dissipate 
the shadow of impropriety which 
formerly influenced its view of such 
a course. This latest Illinois decision 
is reported in the present number 
and, with the Oregon decision, in- 
dicates a tendency of these courts to 
give weight to proper banking cus- 
toms in the formation of rules for 
the presentment of distant paper. 

The truth of the matter is that the 
courts of the country have made a 
veritable legal mess of the rules gov- 
erning the presentment and collection 
of distant checks, by taking so nar- 
row and unbusinesslike a view of 
the subject as to impose require- 
ments impossible to be followed and 
entirely at variance with actual mer- 
cantile necessities and banking prac- 
tices, and, furthermore, by announ- 
cing conflicting and inconsistent rules 
of liability of banks undertaking col- 
lections. 

The situation for which the courts 
have undertaken to provide rules and 
regulations has been, in brief, as fol- 
lows: 

A check payable at a distant point 
is deposited in a bank. Mercantile 
necessity forces this character of 
check upon the bank and it must un- 
dertake its collection, which it pro- 
ceeds to do in the manner which is 
safest and best both for its own, and 
its depositor’s, interest. Necessarily 
the bank must mail the check away 
to some other bank. If the drawee 
bank is the correspondent of the de- 
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positary, it will be mailed direct, as 
the shortest, safest, and quickest 
method of realizing the proceeds. If 
the drawee is not, but another bank 
in the town of the drawee is, a cor- 
respondent, it will be mailed to the 
latter to present to the drawee. If 
neither the drawee, nor other bank 
in the place is a correspondent, the 
bank will generally send the check 
to some correspondent bank elsewhere, 
which it thinks most likely to effect 
its quick collection; in every instance 
acting according to what it deems 
the best interests of its depositor. 
Now, banking customs of this na- 
ture result in effectual collection of 
the very large majority of distant 
checks. But in a very few isolated 
cases, infinitesmal as compared with 
the total number, there has been a 
loss of the money, as the result of the 
failure of some bank which has been 
entrusted with a check, or because 
in some particular case, where a 
check has been sent in a roundabout 
way through correspondents, some 
creditor of the checkdrawer has 
swooped down and attached his de- 
posit before the check has been pre- 
sented to the drawee. When such 
losses have occurred, the courts have 
been appealed to, to determine the 
liability, and in this way there has 
been evolved a perfect hodge-podge 
of law, consisting of narrow-minded 
rules of ‘due diligence’ governing the 
presentment of distant checks, of 
which there has been no uniform 


application, and a further body of 
conflicting rules as to the liability 
of banks for the acts of correspond- 
ents in their collection. 

The broad basic rule has been prop- 
erly established that checks must be 
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presented with due diligence, but in 
their definitions of due diligence, the 
majority of courts have established the 
following rule which, in view of the 
necessities of the situation, is inade- 
quate, namely: 


When a check, payable at a distant 
place, is deposited in a bank for col- 
lection, it must be forwarded not 
later than the next day direct to an 
independent agent at the place of the 
drawee, who must present it for pay- 
ment not later than the day following 
its receipt. 


This the courts hold is due dili- 
gence. Any other course is negli- 
gence. 

Result No. 1 (Roundabout Collec- 
tion). Whenever a bank is forced, in 
the best interests of its depositor, to 
send a check in a roundabout way 
through a chain of correspondents so 
that it is presented to the drawee 
later than the time allowed by law 
for direct presentment, and payment 
is not made because of the failure of 
the drawee, or attachment of, or 
withdrawal of the funds by thedraw- 
er in the interim between the time of 
possible and actual presentment, the 
forwarding bank is held guilty of neg- 
ligence and must stand the loss. Nue 
merous decided cases so hold. An il- 
lustration is afforded in our October 
number at page 767, where a check 
on Perth Amboy, New Jersey, depos- 
ited in a New York city bank, instead 
of being sent direct to Perth Amboy, 
was sent through New Brunswick, 
N. J., and was presented to the 
drawee on the third day after its de- 
posit in New York. On the morning 
of that day the drawee failed. The 
court held three days was too long 
between New York city and Perth 
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Amboy, N. J., and the check had not 
been presented within a reasbnable 
time. Doubtless the New York bank 
deemed its method of preseritment 
safest and best, vet it was contrary 
to the rule of diligence established 
by the courts. In these various cases 
the courts refuse to admit banking 
customs to modify their rules of dili- 
gence. Only ina very few instances has 
the contrary been the case. The su- 
preme courts of Tennessee and! of Il- 
linois have admitted banking customs 
of circuitous presentment to lengthen 
the reasonable time requirement, but 
the majority of the courts reftise so 
to do. 

The decision of the supreme court 
of Vermont in Gregg v. Beane in 
1896 (14 B. L. J. 319) well illus- 
trates the position of the majority of 
the courts in this particular. | That 
court held as follows: 

‘Where the payee of a check receives 
it at a place distant from the’ loca- 
cation of the bank on which it is 
drawn, due diligence is observed if 
it forwards it by post to an agent 
in the latter place on the next secu- 
lar day after it is received, and if the 
agent presents it for payment on the 
day after it has reached him by due 
course of mail. 

‘‘Transmission to the place of pay- 
ment through a correspondent in a 
reserve city so remote as to delay 
the presentment beyond the time al- 
lowed by the above rule, is not due 
diligence, and the drawer will not be 
liable in case of non-payment by 
reason of the drawee bank’s failure. 

“Any change of the above rules to 
better conform to modern banking 
customs, must be made by the legis- 
lature, not by courts.” 











In Vermont this judicial hint was 
acted upon and the legislature 
promptly passed the following law: 

“In order to hold the maker, indor- 
ser, guarantor or surety of any check 
or draft deposited with or forwarded 
to any individual or bank for collec- 
tion, or owned by any individual or 
bank, it shall be sufficient for said in- 
dividual or bank to forward the same 
in the usual commercial way now in 
use, according to the regular course 
of business, and the same shall be 
considered due diligence in the collec- 
tion of such check or draft.” 

This is the only legislation of this 
nature that we know of. 

Result No. 2. (Direct to Drawee.) 
Whenever a bank, in the best interests 
of its depositor, sends a check direct 
to the drawee bank, the majority of 
courts hold this act to be negligence 
and if a loss results, visits it upon the 
sending bank. Here, as in case No.1, 
of circuitous route, it is very rare that 
a banking custom is permitted to 
make this course “‘due diligence.’’ The 
Illinois decision in this number and 
the Oregon decision in 1899, are about 
the only ones which have so far done 
so—excepting of course, New York, 
which allows direct presentment to 
drawee as a matter of law. 

In addition to the above narrow- 
minded rule of due diligence in the pre- 
sentment of distant checks which will 
not (with certain exceptions) permit 
a circuitous mode of presentment, or 
a direct presentment to the drawee, 
excluding reasonable banking cus- 
toms, and providing in all cases only 
one mode of presentment, namely, 
mailing direct to an independent 
agent, at the place of payment, the 
courts of the country are also provid- 


EDITORIAL. 


878a 


ing the banking fraternity with two 
sets of conflicting rules governing the 
liability of a bank, for the defaults of 
its correspondent. One set of courts 
hold that the correspondent is the 
bank’s own agent and not agent of 
the owner, hence the first bank is ab- 
solutely liable for his defaults. Other 
courts hold the correspondent is not 
the agent of the first bank, but sub- 
agent of the owner, and if the first 
bank selects a suitable correspondent, 
it is not liable for his defaults. 

This is beautifully consistent. Those 
banks which are liable for correspon- 
dents’ defaults are compelled to insert 
clauses in their depositors’ pass- 
books relieving them of this liability ; 
and these notices have in some cases 
been held effective to accomplish the 
desired object. But in a recent Minne- 
sota case where a bank sent a check 
direct to the drawee which failed, the 
court would not permit the pass- book 
notice to relieve the bank from liabil- 
ity for its own plain negligence in 
so sending the check. In this case the 
drawee was regarded as the agent of 
the sending bank to collect the check 
from itself. Here, it may be observed 
that drawee banks are generally re- 
garded by the courts as collecting 
agents of those who mail checks to 
them, and the act of sending to a 
drawee is regarded as a transmission 
to an agent forcollection, rather than 
a presentment to a debtor for pay- 
ment. In New York, however, when 
a bank sends a check direct to the 
drawee, the latter is not regarded as 
agent of the sender but the operation 
is looked upon asa presentment by 
mail direct to the drawee for payment. 
Here is another inconsistency of 
theory between the courts. 
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The above brief and necessarily im- 
perfect outline of the legal aspect of 
the problem of the presentment and 
collection of checks drawn upon banks 
distant from the place where they 
‘are delivered, may be summarized as 
follows: 

1. The majority of courts hold that 
due diligence requires sending direct 
to an independent agent at the place 
of the drawee for presentment and 
that 

(a) sending direct to drawee is 
negligence ; 

(b) sending in a roundabout way 
through correspondents so as 
to reach after the time re- 
quired for direct presentment 
is negligence. 

2. A few courts hold sending di- 
rect to the drawee is proper. 

3. A few courts admit evidence of 
banking custom either of sending di- 
rect to drawee or in a circuitous way 
through correspondents, to legalize 
what would otherwise be a_ viola- 
tion of the rule of due diligence. 

4. The majority of courts, as yet, 
refuse to admit banking custom 
to change their rules. 

5. The courts are divided upon the 
liability of a bank for a correspond- 
ent’s defaults, some holding the cor- 
respondent is the agent of the first 
bank, for which the latter is liable; 
others holding that the correspond- 
ent is the sub-agent of the owner, for 
which the first bank is not liable if 
suitably selected. 

6. Furthermore, there is a difference 
of view as to whether a drawee, to 
whom a check is sent, is an agent 
or not. 

It is plain that the judicial system 
of rules announced to govern the pre- 
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sentment and collection of the vast 
mass of distant checks and the liabil- 
ity of the banks which are forced to 
undertake their collection, is unsuited 
to the needs of the business and bank- 
ing world. Thesimple remedy is legis. 
lation. A few brief lines in the form 
of an amendment to the Negotiable 
Instruments Law providing such sim- 
ple, uniform rules as the nature of the 
business requires is all that is neces- 
sary. 


The Harvaril Law 
Review for  Decem- 
ber contains an article by James 
Barr Ames, Dean of the Harvard Law 
School, upon the Negotiable Instru- 
ments Law, which in addition to 
stating its general merits, points out 
numerous defects in thelaw as it now 
stands. The writer points out the 
great mistake that was made in not 


The Negotiable 
Instruments Law. 


giving the proposed law the widest 


possible publication, and inviting 
public criticism from practicing law- 
yers and judges, professors and 
writers, before urging its enact- 
ment; and although now late in the 
day, his criticisms are offered because 
of a conviction that the law should 
not be enacted in any new state, unless 
changed in important respects and 
that those states in which it has 
been adopted should remedy its de- 
fects by subsequent legislation. 

Our space does not permit giving 
here a statement of the numerous 
defects pointed out. Suffice it to say 
the writer is a master of the subject, 
and his colleagues, Professor Willis- 
ton and Professor Brannan, who suc- 


cessively have had charge of the sub- 
ject of Bills and Notes in the Harvard 
Law School during the last 10 years, 
concur with his views. 
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Demand 


The question often arises 
Certificates 


concerning certificates of 
deposit payable on demand, as to 
when they are outlawed by the stat- 
ute of limitations. Does the statute 
begin to run from the date of the cer- 
tificate, or only after a demand of its 
payment has been made? The Su- 
preme Court of Iowa, in a case which 
we publish in this number, holds that 
such a certificate is in effect a promis- 
sory note and that the Statute of 
Limitations begins to run from the 
date of the certificate. A bank in 
Iowa had issued its demand certificate 
on April12, 1881 The money was 
not demanded until June 1889. Re- 
covery on the certificate was denied, 
as the cause of action was held to be 
barred by the statute of limitations. 


Trust 


We present in this number 
Deposit. 


the latest decision in New 


York involving a deposit by A in 
trust for B. The New York cases on 
this subject were collected in an ar- 
ticle which we published in our num- 


ber of June last. The facts in this 
latest case were that a man took a 
sum of money to a savings bank and 
deposited it in his name in trust for 
another. The depositor retained the 
pass book until his death and the 
named beneficiary had no knowledge 
of the deposit until after such depos- 
itor’s death. During his lifetime the 
depositor drew out two-thirds of the 
deposit. The court holds that an ir- 
revocable trust in the entire deposit 
was created in favor of the benefici- 
ary at the time such deposit was 
made, and that the latter is entitled 
not only to the balance remaining 
in bank when the depositor died,but 
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also to recover from the latter’s es- 
tate, the sum drawn out by the de- 
positor with interest. This case 
should teach how careful a man 
should be about putting money on 
deposit in such a form unless he 
really intends the money for the 
beneficiary. The presumption from 
the form of the deposit is that the 
money is intended for the latter, 
and in the absence of facts which 
show that there was no intention 
upon the part of the original deposit- 
or to divest himself of ownership, 
the beneficiary’s claim thereto will be 
sustained, even to the extent of 
emaking the depositor’s estate suffer 
for what the latter may have drawn 
out and used during his life. 


False Tele- 


An interesting decision 
graphic Order. 


by the Federal Circuit 
Court in California is reported in 
this number. It establishes the re- 
sponsibility of telegraph companies 
where banks are defrauded by means 
of fraudulent telegraphic money or- 
ders issued by telegraph operators. In 
the case before the court a telegraph 
operator at San Francisco concocted 
and caused to be sent to the bank 
of Palo Alto a false money order, 
purporting to be issued by the 
Farmers & Merchants’ Bank of Los 
Angeles, ordering it to pay to one 
Harry L. Cator, the sum of $840 and 
to ‘‘waive identification.’”’ The Bank 
at Palo Alto hefore paying the money 
to the person representing himself to 
be the payee, took the precaution to 
make inquiries of the telegraph oper- 
ator at Palo Alto as to whether the 
telegram was all right and received 
a reply in the affirmative. It then 
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paid the money to the supposed payee 
mentioned inthetelegram. Thecourt 
holds that the San Francisco oper- 
ator was acting within the scope of 
his authority when he caused the 
fraudulent telegram to be sent, and 
hence the telegraph company is li- 
able to the bank to the amount of 
the loss sustained, including reason- 
able attorney’s fees incurred by the 
latter in attempting to get back the 
money from the payee. Such a rule 
of responsibility is eminently just. 
Were the law otherwise, and tele- 
graph companies non-responsible for 
such frauds on the part of operators, 
the banks of the country would often 
be at the mercy of unscrupulous op- 
erators and the business of paying 
money through the mediumship of 
telegraphic transfers or money orders 
could not be conducted with safety. 


Mr, Branch’s We publish in this num- 

Address. ber the address of Mr. 
James R. Branch, Secretary of the 
American Bankers’ Association, be- 
fore the Canadian Bankers’ Associa- 
tion last month. Mr. Branch epito- 
mizes very well the main features 
which have made the American As- 
sociation such a successful body; but 
the value of his address is not added 
to, in our opinion, by the senti- 
mentalism which marks its closing 
sentences. 


Banking The address of Mr. J. J. Sulli- 


in Ohio. Yan as President of the Ohio 


Bankers’ Association, which we pre- 
sent to our readers in this issue, 
gives the number of financial insti- 
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tutions now in the State with the ag- 
gregate capital, surplus and deposits, 
together with the number and condi- 
tion of the banks in Ohio four years 
ago, and Mr. Sullivan points to and 
compares the number and condition 
of the banks at these two periods as 
emphasizing the wonderful growth 
of the wealth of the people of the 
State during the last four years, the 
bank deposits having increased in this 
period nearly 100 per cent. The ad- 
dress is valuable as giving in a de- 
tailed way a classification of the banks 
by cities, with the capital employed, 
and the deposits in each, and as 
showing who the owners of the 
banks of Ohio are; instead of being 
owned by a few people who enjoy a 
monopoly of the banking business, 
there are at least 50,000 people inter- 
ested as shareholders in the various 
banks of Ohio, engaged in diversified 
employments, many of these being 
women. The address shows how the 
banks are managed and operated ; the 
large proportion of taxes they pay; 
the nature of the business done by 
the savings banks of the state; the 
various occupations of the depositors 
of these banks, and, in an instructive 
way, the beneficial nature of the busi- 
ness of banking to the industries of 
the people generally. Addresses of 
this kind should be widely circulated 
among the people of the country. They 
have a good effect in removing the 
popular antipathy to banks, born of 
ignorance and blind prejudice, by 
showing how the banks of the coun- 
try are in reality of the people and for 
the people, and that without them 
there would be no such prosperity as 
we have at present. 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


€NACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 18,9 number. 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 


1. GENERAL PROVISIONS (Sections 1—17) 

. NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20o—42) 

3. Consideration (s0—55) 

4. Negotiation (60—8o0) 

s- Rights of holder (go—98) 

6. Liabilities of parties (110—119) 

7 

8. 

o 


. Presentment for payment (130—148) 
. Notice of dishonor (160—189) 
Discharge (200—20f) 

10, BILLS OF EXCHANGE (210—215) 
1. Accep’ance (22c—230)) 
12, Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor (280—290 
15. Payment for honor (300—306) 
16. Billsin a set (310—315) 
17. PROMISSORY NOTES AND CHECKS (320--325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

dad. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articies, is not uniform. ‘There is, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE IV. NEGOTIATION. 


We are still on the subject of nego- 
tiation of the instrument by delivery 
or by indorsement, and approach the 


case where a negotiable instrument, 
instead of having a single payee, is 
made payable to the order of two or 


more persons. This is provided for 
by 


Sec. 71 Indorsement where ee 
to two or more persons.—Where an 
instrument is payable to the order of 
two or more payees or indorsees who 
are not partners, all must indorse, 
unless the one indorsing has authority 
to indorse for the others. 


This is the rule of the law merchant. 
If a note, for example, is drawn pay- 
able to order of John Smith and 
Peter Jones, the indorsement by 
either, alone, will be insufficient to 
transfer title to the instrument, un- 
less the one indorsing has authority 
to indorse for the other. Nocommer- 
cial purchaser should acquire the in- 
strument upon the single indorsement, 
without first being satisfied of the 
existence of such authority, for if he 
had to take it into court for enforce- 
ment, the single indorsement alone 
would be insufficient to prove his 
title, and he would have to prove 
authority by the non-indorsing payee 
to the indorsing payee, to indorse for 
him. The following case arose in 
Michigan and was passed upon by 
the federal court. (Dwight v. Pease, 
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3 McLean, 94.) A promissory note 
was executed as follows: 


“Detroit, January 1,1837. Two 
years after date, I promise to pay to 
the order of Walter Chester, and 
Pease Chester & Co. one thousand 
five hundred dollars,for value received, 
at the Farmers’ & Mechanics Bank of 
Michigan, with interest. 

(Signed) John Chester.” 


This note was indorsed: 
‘Pease, Chester & Co. 
“D. E. Jones.” 


The note come into the hands of 
one Dwight, who after demand of 
payment of the maker, and notice of 
dishonor to the indorsers, brought 
suit against Pease, Chester & Co. as 
indorsers of the note. As the note 
had never been indorsed by Walter 
Chester, one of the payees, Dwight 
was held to have no right of recovery. 
The court said : 

“Walter Chester, one of the prom- 
isees inthe note, seems not to have 
indorsed it, and this is fatal to the 
right of the plaintiff. The interest of 
the promisees is joint in the note, and 
not being in partnership, they must 
each transfer the note. 

“Only one-half of the note was 
transferred by the indorsement of 
Pease, Chester & Co., and this does 
not give a right to their, or any sub- 
sequent, assignee to sue on the note. 
Recourse against the maker cannot 
thus be divided and suits multiplied. 
The plaintiff seeks by this action to 
recover the full amount of the note 
against the defendants, as indorsers. 
But as he holds but one-half of the 
note under the assignment, the indorse- 
ment, at most, can only be evidence 
of that amount. The declaration is 
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defective in not averring that Walter 
Chester, one of the payees,did indorse 
the note.”’ 

If a noteis payable toa partner- 
ship, then indorsement by a single 
partner is sufficient, but the indorse- 
ment must be in the name of the part- 
nership, not in the individual name of 
the indorsing partner. 

The next section treats of instru- 
ments drawn payable to cashiers of 
banks, or to fiscal officers of banks or 
corporations. 


Sec. 72. Effect of instrument drawn 
or indorsed toa person as cashier. 
Where an instrument is drawn or in- 
dorsed toa person as “cashier” or 
other fiscal officer of a bank or cor- 
poration, it is deemed prima facie to 
be payable to the bank orcorporation 
of which he is such officer; and may 
be negotiated by either the indorse- 
ment of the bank or corporation, or 
the indorsement of the officer. 


The practice is very common, in 
transmitting paper to banks for col- 
lection, to make the indorsement to 
‘John Jones, Cashier,’’ instead of to 
the “‘Bank of Smithville,” of which 


such John Jones is the cashier. In 
making remittances to banks, also, 
drafts are likewise commonly made 
payable to the cashier as such. Sev- 
eral cases have come before the courts 
wherein objection has been made to 
the title of the bank to such paper, on 
the ground that it was not in reality 
payable to the bank, but to the 
cashierindividually. Inallsuchcases, 
exception has been made to the 
general rule that the affixing of a rep- 
resentative capacity, merely describes 
the person of the payee, and it has 
been held that the paper is payable to 
the bank of which the named payee 





THE NEGOTIABLE INSTRUMENTS LAW. 


is cashier. Section 72 embodies this 
rule as part of the Negotiable Instru- 
ments Law but extends it so that 
it becomes applicable, not alone to 
paper drawn to cashiers of banks, 
but to all paper made payable to 
“‘fiscal’’ officers of banks or corpora- 
tions. ‘*Treasurers’’ are undoubtedly 
fiscal officers, but it may require 
some judicial construction in par- 
ticular cases to define just what 
officers of a corporation would, or 
would not, be comprehended within 
the meaning of the term “fiscal.” 


Sec. 73. Indorsement where name 
is misspelled, etc.- Where the name 
of a payee or indorsee is wrongly 
designated or misspelled, he may in- 
dorse the instrument as therein de- 
scribed, adding, if he think fit, his 
proper signature.” 


This section greatly promotes con- 
venience in the transfer of negotiable 


paper. Very numerous are the cases 
where a party in executing or in- 
dorsing an instrument, mistakes the 
correct spelling, or even the correct 
name, of the proposed payee or in- 
dorsee, and merely inserts what he 
thinks is right, but what, in reality, 
is more or less erroneous. Under 
this section, the intended payee or 
indorsee, is authorized to indorse in 
the name by which he is described, 
and then, if he chooses, he may add 
his proper signature. The necessity, 
in thousands of cases, of refusing 
payment because of “incorrect in- 
dorsement,”’ or of requiring ‘‘guaran- 
ties” of corréctness and sufficiency of 
signature before payment, is obviated 
where this rule is followed by payees 
or indorsees in the indorsement of 
paper wherein they have _ been 
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wrongly designated, or their names 
misspelled. 

Further, as illustrative of the 
benefits of this section, the case of 
Bolles v. Stearns, decided nearly 
half a century ago, 11 Cushing 
(Mass.) 320, may be cited. A man 
named Joseph P. Reed, made a loan 
to a man named Bolles, for which 
the latter gave Reed his promissory 
note. But in drawing the note, 
Bolles mistakenly made it payable 
to “John P. Reed or order.”” There 
was a John P. Reed living in the 
same town, but the note was in fact 
given to, and intended for, Joseph 
P. Reed. Joseph P. Reed indorsed 
the note in his own name to one 
Stearns. Stearns owed Bolles money, 
and Bolles sued Stearns therefor. 
Stearns sought to set off the note 
given by Bolles to Reed and indorsed 
by Reed to him. But the court re- 
fused to allow him to do it. Fol- 
lowing is its reasoning: 

“The note given by the plaintiff, 
payable to John P. Reed, or order, 
and indorsed to the defendant by 
Joseph P. Reed, cannot be allowed 
to the defendant by way of set-off. 
That note, though given for money 
lent to the plaintiff by Joseph P. 
Reed, was made payable, not to 
him, but to John P. Reed, a person 
in esse. Now it is certain that the 
legal interest in that note was not 
transferred to the defendant by 
Joseph P. Reed’s indorsing his name 
on it. He was not the payee, nor 
the legal representative of the payee; 
and a transfer by indorsement can 
be made in the first instance only 
by the payee, or by some one claim. 
ing in his right, as his executor, ad- 
ministrator, or assignee in bankruptcy 
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or insolvency. If there had been no 
such person as John P. Reed, per- 
haps the note might have been re- 
garded as payable to bearer, and 
might have been passed to the de- 
fendant by delivery, as if it had in 
terms been made payable to bearer. 
Of this, however, we give no opinion. 
But as the note was made payable, 
not to a fictitious person, but to a 
person in being, the indorsement of 
a third person transferred no legal 
title to it.” 

This reasoning is to theeffect that 
a note made payable to John P. 
Reed, an existing person, but deliv- 
ered to and intended to be made 
ang ene to, Joseph P. Reed, cannot 

e lawfully transferred by the lat. 
ter’s indorsement, as it would be 
the indorsement of a third person, 
not the payee in the note. We are 
inclined to think, to the contrary, 
that Joseph P. Reed’s indorsement 
was the indorsement of the intended 
and real payee, and a title-conveying 
indorsement, and that if theexisting 
John P. Reed had indorsed his name 
to this note, it would have been a 
forgery. But, however this may be, 
the Negotiable Instruments Law now 
provides a remedy for such a case 
of wrong designation of a payee, 
under which his indorsee would de- 
rive protection. If suchacaseshould 
now arise, wherein a note, intended 
for Joseph P. Reed was erroneously 
drawn payable to John P. Reed, all 
that Joseph would have to do, 
would be to sign the name of John 
P. Reed, and then, if he chose, add 
his correct name, Joseph P. Reed; 
then if he transferred it to a Mr. 
Stearns, who owed Mr. Bolles, the 
maker, a sum of money, which the 
latter sought to collect from him 
through the Massachusetts courts, 
the decision of the supreme court of 
that commonwealth would be dif- 
ferent from that rendered in 11 
Cushing, namely, that Bolles’ note 
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to John P. Reed, intended for and 
indorsed by Joseph P. Reed in the 
manner provided in the Negotiable 
Instruments Law, and transferred 
to Stearns, was a good subject of 
set-off in the suit of Bolles v. 
Stearns. 

We come to the next section, which 
treats of indorsement in a_ represen- 
tative capacity. 


Sec. 74. Indorsement in representa- 
tive capacity.—Where any person is 
under obligation to indorse in a rep- 
resentative capacity, he may indorse 
insuch terms asto negative personal 
liability. 


A man may die, and be succeeded 
by an executor or administrator. 
He may fail, and be succeeded by an 
assignee in bankruptcy or insolvency. 
It may become part of the duty of 
such a representative to indorse nego- 
tiable paper of his predecessor. An 
ordinary indorsement, in addition to 
its title-conveying power, carries with 
it certain liabilities. The rule has 
been laid down in many cases that 
‘‘an administrator or executor can 
only bind himself by his contracts; he 
cannot bind the assets of the deceased. 
Therefore, if he make, indorse, or ac- 
cept negotiable paper, he will be held 
personally liable, even if he adds to 
his own name, the name of his office; 
signing a note, for example, ‘A as 
executor of B,’ for this will be deemed 
only a part of his description, or will 
be rejected as surplusage.” 

In view of the above, the object of 
section 74 is plain. It confers auth- 
ority upon any person who is obliged 
to indorse in a representative capac- 
ity, to indorse in such terms as to 
negative personal liability. This 
authority, it will be observed, seems 
to be confined to an indorsement. 


It does not, in terms, cover the case 
of the making, or acceptance, of a 
negotiable instrument by an execu- 
tor, administrator or other person 
acting in a representative capacity. 








BANKING IN OHIO. 


885 


BANKS AND BANKING IN OHIO, 


Annual Address of J. J. Sullivan, President of the Central National Bank of 
Cleveland, Ohio, as President of the Ohio Bankers’ Association, at its 
10th Annual Convention, held at Columbus, October 24, 1900, 


Gentlemen of the Ohio Bankers’ Ass'n: 

Twelve months ago, in thiscity, through 
your courtesy, I was chosen to preside 
over your deliberations, and, as the cus- 
tom has obtained for your president to 
render an account of the work of the or- 
ganization during the preceding year, and 
to give an expression of his views on the 
salient features of your profession, and 
his observations on the trend of events 
affecting the commercial, industrial and 
financial conditions of the country, I be- 
speak your indulgence a few moments. 

Ten years ago, a few bankers of ovr 
State met in this city and organized the 
Ohio Bankers’ Association. Time has 
demonstrated the wisdom of the under- 
taking, for what was then an experiment 
in the hands of a few devoted friends of the 
cause is now a reality, with a membership 
commensurate with the commercial and 
financial importance of our state. We 
have met regularly in annual convention 
since our organization, and it is with a 
high degree of pleasure that I welcome 
you to-day to our tenth anniversary. 

The motives which prompted the organ- 
ization are so explicitly stated inthe “de- 
claration” then adopted that I reproduce it: 

“In order to promote the general wel- 
fare and usefulness of banks and banking 
institutions, and to secure uniformity of 
action, together with the practical bene- 
fits derived from personal acquaintance 
and from the discussion of subjects of 
importance to the banking and commer- 
cial interests of the State of Ohio, and 
especially in order to secure the proper 


consideration of questions regarding the 
financial and commercial usages, customs 
and laws which affect the banking inter- 
ests of the entire state, and for protection 
against loss by crime.” 

The purpose of our meetings is not, as 
some suppose, to gratify sordid greed, or, 
as some humorist stated it, to decide 
“what shall be done, and who shall be 
done, and how you will do them.” 

That the association has grown in mem- 
bership and usefulness, and that it has 
exercised a beneficial influence on banks 
and bank management, as well as_busi- 
ness methods, is conceded by all who have 
kept in touch with its proceedings. It 
has, indeed, become a potent factor in 
the financial affairs of the State, as it rep- 
resents the experience and best thought 
and progress of modern banking. 

The number of financial institutions of 
each kind in existence in out State at 
present doing a banking business (not in- 
cluding building and loan associations) 
with capital, surplus and deposits, is as 
follows:* 

Capital 
No. &Surplus Deposits 
National b’ks 276 $ 66,600 $206,000 
Incor. Banks 
and Trust 


Companies. 379 30,367 135,150 
Soc. for Sav. 3 2,137 40,190 
Private Bk’s. 97 2,500 10,600 

Total........ 755 $101,604 $391,940 








*In printing the following tables of capital and 
surplus and deposits, the last three ciphers 
(,000) have been omitted. 
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In 1896 the number and condition of 
banks in Ohio were as follows: 


Capital 
No. &Surplus Deposits 
National b’ks 249 $62,481 $114,185 
Incor. Banks 
and Trust 











Companies. 303 21,612 70,059 
Soc. for Sav. 3 1,800 24,557 
Private B’ks. 79 2,050 5,196 

rT 634 $87,843 $213,997 


(,000) omitted. 


The unprecedented prosperity of the 
country and the rapid increase in wealth of 
the people of our State during the last 
four years, is emphasized in a substantial 
manner by an increase of nearly 100 per 
cent. in the bank deposits of the state. 
The figures which I have given were ob- 
tained from official sources, and are in- 
disputable. 

A classification of the banks by cities 
at the present time gives the following re- 
sult: 














Capital 
No. & Surp. Deposits 
Cleveland: 
National banks 16 $13,900 $50,700 
Incorporated & 
other banks... 34 13,200 97,000 
Total. 50 27,100 147,700 
Cincinnati: 
National banks 13 12,000 50,000 
Incorporated & 
other banks... 9 2,600 14,000 
Total... 22 14,600 64,000 
Toledo: 
National banks 6 4,210 8,400 
Incorporated & 
other banks... 11 1,814 6,500 
Total... 17 6,024 14,900 


(,000) omitted. 





LAW JOURNAL. 


















Columbus: 
National banks 6 2,600 12,000 
Incorporated & 
other banks... 11 1,000 3,500 
eB cstesne os 17 3,600 15,500 
Dayton: 
Nationalbanks 7 4,295 7,000 
Akron: 
Nationalbanks 4 912 2,811 
Incorporated & 
State banks... 5 562 2,175 
Total....... ~- 9 1,474 4,986 
Springfield : 
Nationalbanks 5 1,357 2,439 
Incorporated & 
other banks... 1 144 2,010 
ee 6 1,501 4,449 
Youngstown: 
Nationalbanks 5 2,270 6,040 
Incorporated & 
otherbanks... 2 490 1,500 
tink satinins 7 3,760 j 7,540 
Canton: 
National banks 477 1,115 
Incorporated & 
otherbanks... 7 657 3,555 
_ nee 9 1,134 4,670 


(,000) omitted. 


Contrary to the prevailing opinion, 
bank stocks are not owned by a few 
people, who enjoy a monopoly of the 
banking business. ‘The shares of the na- 
tional banks of Ohio are owned by 15,300 
people, of which number, 3,200 are women, 
Reports made by the incorporated banks 
and trust companies of our State show 
stockholders to the number of 23,500 (of 
which 6,500 are women), who participate 
in the profits of these institutions. Taking 
into consideration the number of people 
engaged in private banking and those in- 
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terested in the profits thereof, it is safe to 
say that there are at least 50,000 people 
interested as shareholders in the banks of 
Ohio. 


The management and operation of these 
banks give employment to more than 7,- 
ooo men, and the wages paid them support 
6,000 families, or more than 25,000 people, 
The banks of Ohio paid last year to the 
State and General Government $1,875,000 
in taxes, or about 15 per cent. of their 
grossearnings. Of this amount $390,489 
was paid by the banks of Cleveland, or 7 
per cent. of all the taxes collected ia the 
City of Cleveland and Cuyahoga county. 
I know of no other profession, trade or 
industry, that pays such a high rate of 
taxation in proportion to its earnings. 

The deposits in Ohio banks, aggregat- 
ing $391,940,000, represent the savings of 
our entire population, numbering more 
than 4,000,000 people, and nearly 700,000 
of these, or at least one-sixth of our pop- 
ulation, are listed on the books of the 
banks of the state as depositors and stock- 
holders. 

The Society for Savings in the City of 
Cleveland, has 58,300 open accounts, rep- 
resenting $37,000,000 deposits; and be- 
lieving that the public would be interested 


in knowing something of the occupations 
of this great multitude of small capital- 
ists, Mr. Herrick, the president of this 
great financial institution, has courteous- 


ly furnished me with the following state- 
ment, being the best information obtain- 
able from the records of the bank: 


Merchants and proprietors of es- 
tablishments 

Officers and clerks. .. .....<ss00 

TOGCRETS. 2.0.52. ome 

Employees in manufacturing and 
trade.... 

Day laborers 

Domestics... 

Miscellaneous depositors unable 
to classify..... 


;: eee 
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The diversity of business interests, as 
represented by the depositors of this in- 
stitution, are certainly varied, and em- 
brace nearly all of the occupations of life. 
What is true of the Society for Savings of 
Cleveland is equally true of every savings 
bank in our State, viz.: that a large ma- 
jority of the depositors arethethrifty wage 
earners and clerks who are determined 
to accumulate something for the purchase 
of a home, or to engage in business of 
some sort, and thereby become employers 
of labor and payers of wages. As the de- 
posits are, indeed, the corner-stone of the 
banking superstructure, it must be quite 
clear that the bankers are by no means a 
class apart from the great mass of the 
people, but that the entire population is 
interested in their success. The banking 
business is by no means a monopoly—but 
a partnership in the truest sense of the 
term, the depositors being the controlling 
factor. ‘The organizers and managers of 
the banks invest their money in the capi- 
tal stock, and invite their friends and 
neighbors to deposit their moneyed accu- 
mulations with them, paying them for the 
use of it, and agreeing also to return 
it on demand. I would ask any fair- 
minded man if, in his judgment, the 
banker doves not assume an immense re- 
sponsibility. This money is loaned to 
whom? Certainly not tothe indolent nor 
to the sluggard, but to the manufacturer, 
and the owners of our rolling mills and 
coal and iron mines—men of energy and 
push—captains of industry, if you please, 
who are capable of conceiving and carry- 
ing out great enterprises. By this means 
the great industries and commercial en- 
terprises of the country are continually 
employing labor, and paying wages by 
which more than one-half of our popula- 
tion is supported. The organization of 
savings banks and the great incentive 
which they offer to the promotion of sav- 
ings, and the conversion of such savings 
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into working capital, is a great factor in 
our industrial fabric. ‘‘Capital,” says 
Professor LeRoy Beaulieu, “is savings 
become active and applied to production, 
instead of simply hoarded.” 

A prominent writer on economic ques- 
tions, in referring to the savings banks of 
New England, recently said: “The pro- 
motors of the savings banks have rendered 
an inestimable service. Agriculture, com- 
merce and industry have found in them 
much needed allies. To the poor especi- 
ally they have been, in many ways, of 
great assistance, and if the managers of 
these banks have not solved the social 
problem, they have at least dried many 
tears, brought a little happiness to the 
dark homes of poverty, and shown ex- 
perimentally that honest and well-meaning 
people may hope for a better future.” 

Many savings banks have been organ- 
ized recently throughout the country with 
special reference to the poorer classes, 
and it is a noteworthy fact that they 
have succeeded to a remarkable de- 
gree. Many of the State Legislatures 
have taken cognizance of this movement, 
and have framed laws governing their or- 
ganization, and provided for supervision 
over their management. This movement 
is not only popular in this country, but 
has extended to many of the countries of 
. Europe, where we find savings banks fos- 
tered and administered by the postal de- 
partments. 

Modern banking permits the man who 
has made savings, but is not engaged in 
an occupation in which he can employ 
them, to transfer them to those who can 
employ them. Iam quite sure that any 
ordinarily intelligent person, having in- 
vestigated the process of organization, 
operation and general management of 
the banks of our country, cannot refrain 
from expressing admiration for the in- 
genuity and skill with which the details of 
the system have been worked out to meet 
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the peculiar conditions and requirements 
of the wage-earners, and the trade and 
commerce of the world. 

The system of bank credits, which 
gives to saved capital general purchasing 
power, permits the transfer of such 
credits to borrowers who are able to em- 
ploy them in great producing industries, 
Through the instrumentality of the banks, 
capital is thus transferred from the hands 
of many small capitalists into the hands 
of a producer, and is made profitable to 
the entire community. 

Modern banking and the developments 
of the banking system has kept pace with 
the general business of the country, and 
has given to capital, by the use of checks 
and drafts and other instruments of credit, 
a degree of transferability not only be- 
tween sections of the country, but also 
between the nations of the world. With- 
out the banks and banking methods the 
machinery of trade and commerce could 
not operate with the facility with which 
it now does, and the business of the 
world would stagnate. That the energy 
of our people is aroused, and that the 
resources of the country are being devel- 
oped, and our industries multiplying, and 
that we have rapidly grown as a great 
world-power, every true citizen is proud to 
assert. Our exports of agricultural and 
manufactured products in the past three 
years surpassed the anticipations of the 
most ardent patriot, and have brought 
prosperity and wealth to us asa nation. 
The markets of the world are now paying 
tribute to the American farmer, and the 
genius of our mechanics has captured the 
world’s markets; hence money is coming 
to our country from all parts of the world 
in payment of our purchased products. 
Our rapid strides in wealth as a nation 
and the prestige which we have achieved 
are now recognized the world over, and 
we find nearly all of the leading nations 
of Europe recipients of favors at our 
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hands, in the way of loans, aggregating 
many millions of dollars. Indications 
now strongly point to a change in the 
financial centre of the world from London 
to New York. Asto the high standing 
of our country’s credit, no argument is 
necessary beyond the statement that the 
new issue of 2 per cent. Government 
bonds commands a premium of 4 per 
cent in the open market. 

As the business of banking is only suc- 
cessful through success of the farmer, the 
merchant, the manufacturer, and the 
wage-earner, and as the banker prospers 
only in proportion to the degree of pros- 
perity which obtains throughout the 
country, it is the bounden duty of the 
bankers,in common with all good citizens, 
to exercise every influence toward perpet- 
uating existing business conditions. 

As patriots, you cannot be indifferent 
to the present crisis. The wheels of 
progress and prosperity must not be im- 
peded, and the grand triumphant march 
of the nation must not be imperiled by 
entrusting its destiny to sophomoric 
statesmen, who would apply theories of 
doubtful merit to our governmental affairs, 
I believe the paramount issue before the 
country to-day to be the maintenance of 
the present money standard of values, 
which is the standard now in use by all 
of the most highly civilized nations. 
Under the gold standard we have advanced 
to the leading creditor nation, and it can 
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be truthfully said that we are now an im- 
portant factor in the financial affairs of 
the world. 

The United States pledged to the na- 
tions of the world that the word ‘‘dollar” 
in all of our obligations shall mean one 
hundred cents in gold, or its full equiva- 
lent. To violate that pledge now would 
be to dishonor the nation and to invite 
discredit upon its people. I certainly do 
not desire to indulge in rash statement, 
but to my mind the question of the hour 
is honesty in finance, as clearly as it was 
four years ago. ‘‘Trusts” and ‘‘Imperial- 
ism” are to my mind of secondary im- 
portance. The banker, although at times 
criticized, is, nevertheless the most con- 
servative of citizens in every community, 
and when he demands an honest currency 
he knows by the very nature of his busi- 
ness what he bases his demands upon, I 
know I voice the sentiment of the fra- 
ternity when I say that the best interests 
of the farmer, the mechanic, the day 
laborer, the manufacturer, as well as the 
banker, will be served by demanding and 
maintaining an honest dollar. 

We want a dollar that is good for one 
hundred cents everywhere on earth, in 
the bleak winds of the frigid zone, or in 
the tropics; in the woods of Maine, where 
the wood-chopper makes the forest ring 
with the music of his axe, or on the coast 
of Texas, where the fisherman finds his 
bread upon the waters. 
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PERSONALITY. 


An address delivered by John Field of Philadelphia, before the 5th Nationa 
Convention of the National Association of Credit Men, at Milwaukee, Wis. 


Gentlemen: As an association, we 
have just completed our first quad- 
rennium. Certain conditions called 
us into existence, and the results of 
our efforts, as they now appear, jus- 
tify the past, and demand its contin- 
uance in the future. 

I can only assure you that the year 
has been an active one on the part of 
the officers of this association. It has 
grown in strength and in public con- 
fidence, and to my mind it has exceed- 
ed our most sanguine expectations in 
developing the lines of work under- 
taken, and in accomplishing results. 
Every phase of the departments of 
credits has been brought under in- 
vestigation and review; new ideas 
have been developed; new and im- 
proved methods have been adopted; 
the prime object being to reduce losses 
through bad debts to the minimum, 
and a higher tone of mercantile honor 
has been inculcated and established. 

I shall take the liberty of ¢mphas- 
izing very particularly one phase of 
the credit system which I have not 
seen specially touched upon hereto- 
fore—‘‘Personality’—as an impor- 
tant factor. 

We are apt in all lines to run to 
extremes; the pendulum has swung 
to the extreme of the arc. In past 
years in mapping out the credit work 
possibly enough attention has not 
been paid to the importance of signed 
statements. This has been taken up 
and discussed until you have come 
to the conclusion that all credits are 


defective, or your system is wrong 
unless from every customer you have 
what is designated as his signed 
statement; that is, a signed state- 
ment showing his assets and liabili- 
ties. Capital is undoubtedly the true 
basis of credit, but there is danger 
of our depending too much upon it. 
In regard to signed statements, we 
should observe there is probably no 
factor in business that changes more 
frequently and more radically than 
the amount of indebtedness. At one 
period in all business houses it will 
be comparatively small, while at the 
beginning of a season the amount 
will be much larger. It must appear, 
therefore, that this is a constantly 
changing and shifting quantity. The 
dishonest or dishonorable man may 
find a fraudulent statement the easi- 
est method to adopt to deceive the 
seller and accomplish his purpose. 
We have this amply illustrated in 
the failure of some of our national 
banks,notwithstanding the strictness 
of the government’s supervision. Of- 
ficers have presented statements of the 
condition of their respective banks 
again and again, and have even af- 
firmed to them, and yet they were 
false in every particular. 

In one of our cities there was a 
large house with a splendid com- 
mercial record, and with all the ad- 
vantages and prestige of a splendid 
history and with ample capital at 
its command. The younger mem- 
bers of the family undertook to cone 
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tinue the business career of the es- 
tablishment, but, notwithstanding 
all these extraordinary advantages, 
and the fact that they could have 
presented a statement which would 
have commanded credit everywhere, 
they were compelled to go intoliqui- 
dation and retire from _ business. 
Here, in this instance, it was not the 
lack of capital, it was not the fault 
of the business, it was the lack of 
the right kind of personality behind 
the business, which prevented suc- 
cess. 

I also have in mind the history of 
another house in the same city where 
two young men commenced business 
without means and without prestige 
either as to family or business. They 
first commenced in a small way; the 
business grew and prospered with 
amazing rapidity; they developed it 
upon the right and left, surprising 
everyone by their enormous and suc- 
cessful undertakings. Ina few years 
they reached a most commanding po- 
sition, and to-day stand in some re- 
spects at the very head of their line. 
Why the difference between the two 
concerns? If this latter firm had 
presented their statement two or 
three years after they commenced 
business to any of the banks of their 
city, if they had been accorded a line 
of credit at all, it would have been 
very limited because of the fact that 
when we demand statements, we 
never seem to think of anything else 
but the amount of capital in figures, 
rarely taking into consideration per- 
sonality and managerial ability. Why 
did the latter house succeed? My 
answer is, it was the personality of 
these two young men that has car- 
ried them to success, 


We have another striking illustr:.- 
tion. In one of our metropolitan 
cities, one of the finest, if not the 
finest, mercantile establishment, had 
been built up from comparatively 
small beginnings until its influence 
and power was felt not only in our 
own country but across the seas. 
With this prestige and with ample 
capital, it fell into other hands, and 
finally this great superstructure has- 
tened to its fall. Not only so, but 
the business shifted from that part of 
the city, and it was supposed that 
it could never be brought back again 
to the place where it once had been 
so successful and prosperous. A mer- 
chant from an adjoining city was in. 
duced to buy out that broken down 
establishment, and what has been the 
result? Not only has he built up the 
business, but by the impact of his 
personality, he stemmed the current 
that had set in against the locality, 
turned it back, and retained it in the 
old location, enhancing the value of 
the property in the immediate neigh- 
borhood. 

The illustrations that I have given 
are actual, not hypothetical, and I 
refer to them to emphasize person- 
ality as an important factor in 
granting credits, as I have noticed 
that the whole trend of thought has 
been centered on the question of 
signed statements of assets and lia- 
bilities, and I contend that the man 
who depends solely upon this sys- 
tem is making a grave mistake. Do 
not understand me to undervalue 
the importance of signed statements. 
This Ido notdo. A statement of as- 
sets and liabilities may be termed the 
fundamental basis of credits, but we 
all know that figures are very mis- 
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leading, especially if they are wrong. 
It has often been said that “‘figures do 
not lie,’’? but on the other hand, it 
may also be truthfully said that 
“nothing lies like figures,” and to my 
mind, therefore, it is absolutely nec- 
essary to take into consideration 
the question of personality in every 
instance where credit is asked for. 
Let me say to you, gentlemen, if 
there is one factor above another in 
arranging your credits and choosing 
your business friends, the greatest is 


personality. What a man is and 
what he is capable of doing. Is he 
honest and is he industrious? Is he 


a well qualified merchant and are 
his plans well laid? Is he a good ex- 
ecutive and has he good judgment? I 
say if we overlook these facts in ar- 
ranging our business affairs, we fail 
to realize the importance of the “man 
behind the gun.” 

Again, I have dwelt upon this 
thought to encourage and to assure 
young men without capital that 
there are other elements of success 
within their reach, equal, if not su- 
perior, to dollars and cents—brawn 
and brain united in one personality. 
Capital to-day, as valued by the com- 
mercial world, is atthe minimum,and 
brain power at the maximum. 

The national bankruptcy law is 
possibly the paramount question to 
some before us. I will not discuss 
this, as the subject will be properly 
presented to you by the legislative 
committee. 

At the semi-annual meeting of the 
Board of Directors held in the City 
of Chicago November 28th, 1899, 
the following resolution was adopted : 

Resolved, That a fund of $10,000 
be raised by subscription among the 
general membership of this associa- 
tion for the purpose of prosecuting 
the perpetrators of fraudulent failures 
under such plans and regulations as 
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the National Association and duly 
appointed Committee on Investiga- 
tion and Prosecution may devise; it 
being understood that the Board of 
Directors expresses its belief in, and 
preference for, a single prosecuting 
fund, to be in charge of the National 
Association, thereby dispensing with 
the necessity for the existence of 
funds now held by local associations 
for the same purpose. 

I regard this as a most important 
movement. It must be evident to all 
that a man contemplating the de- 
frauding of his creditors by a dishon- 
est failure will hesitate when he knows 
that the argus eye of this National 
Association is fixed upon him, watch- 
ing every movement, and by the 
strong arm of the law ready in a mo- 


ment’s notice to bring him to justice. 

If this plan receives your cordial 
and hearty indorsement, the results 
cannot be otherwise than most satis- 
factory. A considerable sum has al- 
ready been subscribed, and the amount 
is gradually increasing. Let us make 
every effort to raise the entire sum— 
ten thousand dollars. 

I may add in closing, gentlemen, 
that I can speak of our organization 
as having had a prosperous year. Its 
power is only beginning to be felt. It 
is gradually improving state collec- 
tion laws; it is reforming and improv- 
ing business methods; it is every- 
where elev ating commercial life and 
instilling principles of honor and truth 
in the business world; it is training 
the young men to more careful busi- 
ness methods; it is breaking down 
the jealousies that existed in mercan- 
tile life and inspiring mutual confi- 
dence in one another; it is laying the 
foundations of business on a _broad- 
er and deeper scale; itis eliminating 
the weak points and developing the 
strong ones. Let us then go forward 


“living in the cheerful | yesterdays and 
hopeful to-morrows.’ 
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THE WORLD’S COMMERCE. 


A statistical abstract of the world 
which will show the imports and ex- 
ports of every country in the world 
having statistical reports is the am- 
bition of the Bureau of Statistics of 
the Treasury Department. To pre- 
sent in a single volume a picture of 
the World’s Commerce, not only of 
to-day, but extending back over a 
long term of years, and to show 
that commerce in detail as to 
principal articles, country by coun- 
try, with quantities and values stated 
in United States currency and meas- 
ures of quantity, is a work of no 
small magnitude, but of such great 
importance to the commercial inter- 
ests of the country that it is being 
resolutely undertaken by the Bureau 
of Statistics. The details of this 
work, which will be carried on under 
the personal supervision of the Chief 
of the Bureau, have been entrusted 
to Mr. Benjamin T. Welch, whose long 
service in the Bureau especially fits 
him for this duty. 

The opening chapter of the pro- 
posed volume has already been com- 
pleted. It shows the total imports 
and exports of each country of the 
world having statistical records, 
from the earliest date for which the 
figures are attainable down to the 
present time. In the case of the 
United Kingdom, the report begins 
with the year 1800, and shows the 
total imports, total exports, and ex- 
cess of imports or exports in each 
year from that date to the present 
time. In the case of Austria-Hungary 
the record begins with the year 1860; 


Belgium, 1831; Fiance, 1831; Ger- 
many, 1872; Italy, 1861; Nether- 
lands, 1860; Russia, 1861, Spain, 
1860; Norway, 1860; Sweden, 1860; 
Canada, 1851: Mexico, 1873; Argen- 
tina, 1870; Chili, 1860; China,1868; 
Japan, 1874; India, 1851; Australia, 
1851; Egypt, 1874; and Cape of 
Good Hope and Natal, 1851, in each 
case the figures covering the entire 
period from the earliest date named 
down to the present time. The sub- 
sequent chapters will give the details 
of the commerce of each of these coun- 
tries, the principal articles imported 
and exported during a term of years, 
down to the latest attainable date, 
and the principal countries from which 
its exports are obtained and to which 
its exports are distributed. 

The figures on the total com- 
merce, country by country, which 
have already been completed, afford 
material for some interesting com- 
parisons with our own growth 
meantime. The imports for home 
consumption of the United Kingdom 
for instance, which in the year 1800 
amounted to $81,310,000, amounted 
in 1899 to $2,043,896,450, an in- 
crease of 2400 per cent.; while in the 
case of the United States the imports 
for home consumption in 1800 were 
$52,121,891, and in 1899, $685,441,- 
892, an increase of 1215 per cent. 
Taking the export side, the contrast 
is much more clearly in favor of the 
United States. The exports of arti- 
cles of home production from the 
United Kingdom in 1800 were $111,- 
107,000, and in 1899, $1,287,151,- 





894 THE BANKING 
345, an increase of 1059 per cent.; in 
the case of the United States, the ex- 
ports of home products in 1800 were 
$31,840,903, and in 1899, $1,203,- 
931,222, an increase of 3681 per 
cent. 

In the case of France the compari- 
son is equally interesting. The im- 
ports for consumption into France 
in 1831 were $72,182,000, and in 
1899, $872,032,000, an increase of 
1108 per cent; while the exports of 
articles of home production, were in 
1831 $88,088,000, and in 1899, $801,- 
452,000, an increase of 810 per cent. 
In the case of the United States the 
imports for home consumption in 
1831 were $82,008,110, and in 1899, 
$685,441,889, an increase of 734 per 
cent., and the exports of articles of 
home production were in 1831, $59,- 
218,583, andin 1899, $1,203,931,222 
an increase of 1933 per cent. 

The official data covering the com- 
merce of the German Empire in its 
present form begin with the year 
1872, in which year the imports for 
home consumption were $793,726,- 
000, and in 1899, $1,304,977,000, an 
increase during that period of 64 per 
cent. The exports of home products 
were, in 1872, $564,165,000, and in 
1899, $801,452,000, an increase of 
42 percent. A comparison of the fig- 
ures of the commerce of the United 
States covering the same _ period 
shows the imports for home con- 
sumptionin 1872 to be $560,419,034, 
and in 1899, $685,441,892, an in- 
crease of 24 per cent., and the ex- 
ports of home products in 1872, 
$428,487,131, and in 1899, $1,203,- 
931,222, an increase of 181 per ct. 

One especially interesting fact de- 
veloped by a study of these figures 
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is that in the case of the United 
States they show with much greater 
frequency than in any othercountries 
a favorable “balance of trade,” or 
excess of exports over imports. In 
the United Kingdom, Germany, 
France, Belgium, Italy, Netherlands, 
Sweden and Norway, and practically 
all European countries except Russia, 
Austria-Hungary and Spain, the im- 
ports exceed the exports, in some 
cases by large sums, and this is true 
also of China and Japan. In the 
newer and great producing countries, 
Canada, Mexico, Argentina, Australia 
and India, the exports exceed the im- 
ports in nearly every case, though 
the sums are insignificant when com- 
pared with the enormous balance of 
trade in favor of the United States 
in recent years. 

The commerce of 47 countries 
other than the United States is pic- 
tured in the opening tables of the 
proposed volume. Of this number, 
eighteen countries show an excess 


of exports over imports, and twenty- 


nine show an_ excess of im- 
ports over exports. The principal 
countries which show an excess of 
exports over imports are Canada, 
Mexico, Argentina, Chile, Austral- 
asia, India, Egypt, Spain, Austria- 
Hungary and Russia. A study of the 
detailed figures in this group of fa- 
vored countries whose exports ex- 
ceed their imports, and a compari- 
son of their excess of exports with 
that of the United States alone fur- 
nishes a striking evidence of the phe- 
nomenal prosperity of our own coun- 
try. No one of the 18 countries whose 
exports exceed imports shows a fa- 
vorable balance of trade approach- 
ing that enjoyed by the United States 
and a compilation of the excess of ex- 
ports in the entire group of 18 coun- 
tries having such excess, gives a 
grand total of only $414,845,000, in 
the latest attainable year, as against 
an excess of $544,542,131 in favor 
of the United States alone in the 
fiscal year 1900. 
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THE PAYMENT OF ALTERNATIVE AND TRUST DEPOSITS 


SYNOPSIS OF INTRODUCTION, 


A the owner of a sum of money, often deposits same in a savings or commercial bank, 
9 opening an account, or taking out a certificate of deposit, in form payable to “A in 
trust for B,” **A and B,” *‘A and B, either or survivor,” ‘*B,” **B, subjectto A,” orin a variety 
of other forms of this nature. 

A’s MOTIVE or intention in so doing may be various. Generally A likes to own and control 
his money while he lives, and he may put the deposit in this form to receive more interest, where, 
under the bank’s rules, he already has a deposit up to the interest-drawing limit in his own name; 
or to evade a tax law or otherwise conceal his true financial condition; or A may design that the 
deposit shall remain his, as long as he lives, and at his death shall go, by virtue of the terms in 
which it is payable, to B, thus attempting to make his bank account serve the purpose of a will, 
avoiding the formality of executing such an instrument, and the expenses of probate; or, more 
rarely, A may intend an out-and-out gift to, or creation of trust for, B, taking effect immediately, 
at once parting with individual ownership, and whatever control A-afterwards exercises, if any, 
being subject to B’s rights, and in pursuance of any rights reserved to A, when giving B the 
title. 

A BANKER’S DILEMMA in the payment of such deposits is often presented. Generally 
the bank is called upon for payment by B after A’s death, sometimes before. A’s estate often 
makes a rival demand. In many cases, the bank willinterplead A’s estate and B, withholding 
payment until the court determines which has title; but sometimes the bank, thinking it is author- 
ized by the terms of the deposit, will pay the money to B upon A’s death, and thereafter, in many 
cases, willlearn to its cost, as the result of a lawsuit, that title remained in A’s estate, and that it 
will have to pay the money over again; in other cases, finding that the payment to B was rightful. 
In a few states, a statute protects the bank where a deposit has been made by “A in trust for B.” 
by permitting, in any case falling within its provisions, payment toBin the evert of A's death, 
the ultimate right tothe money then being a matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES of law upon which the right to such deposits, and the question 
of who is entitled to their payment, must be determined —whether A has, or has not, made a gift 
to, or created a trust for, B—are briefly these: A gift is perfected by delivery; a trust is created 
by declaration. Neither can be made to take effect in the future; the delivery, or declaration, and 
passing of title from A must be immediate, if atall. A deposit by A with the intent and instruc- 
tion that it shall be his as long as he lives, and when he dies, it shall be paid to B, remains A’s, 
and upon his death belongs to his estate, and not to B, In determining whether a gift has been 
made, or a trust created (1) A’s intent must be ascertained; then if A has so intended (2) has the 
intent been consummated by the delivery or declaration required by law?—intent alone, without 
consummation, amounting to nothing. The form of the deposit is one factor in determining this,but 
the chief and controlling factors in every case are all the facts and circumstances surrounding the 
transaction of deposit: in addition to the form of deposit, what A has said to the bank officials 
to B, to others; what he has done with the deposit book or certificate of deposit; A’s financial con- 
dition; any facts as to carrying accounts in other forms; the relations of A and B and of A and 
others; in short, all A’s acts, statements, and surrounding circumstances as throwing light upon 
the question of an intended and consummated gift or trust at the time of deposit, or the reverse. 

The courts in different states are not entirely uniform in their views as to what facts are suffie 
cient to constitute a perfected gift or trust. For example, in New York, if a deposit is made ‘‘A in 
trust for B,” and the form of deposit is absolutely the only evidence in the case, it will be presumed 
that A intended to create a trust for B, at the time of deposit, and the form of deposit alone will be 
a sufficient declaration of trust; so that the intent will be consummated, and a presumptive trust 
created, entitling B who has claimed the deposit after A’s death, to payment, as against A’s estate, 
In Massachusetts, on the contrary, such mere form of deposit alone, without more, is insufficient 
to create a trust, and A’s estate has title. But, generally, other facts are present, and control the 
question of title. There is also a lack of uniformity between different states as to what facts are 
sufficient to constitute a delivery; also as to the effect to be given to various other facts, or sets of 
fact, connected with the deposit transaction 

THE VARIED FACTS of each particular case affording the final test and light for guidance 
as to whether A has, or has not, madea gift or created a trust for B, entitling the latter to payment 
of a deposit carried in an alternative or trust form, our purpose here is a review, for the informa- 
tion of bankers, of the decided cases in the different states, upon this subject, bringing out partic- 
ularly the controlling facts in each case, upon which the title and right to payment of one or the 
other adverse claimant has been determined, For greater, practical utility, the decisions in each 
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state are published separately. 
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Their perusal by bankers will, in many instances, it is believed, 


inculcate greater caution in the payment of such deposits according to the mere terms, or form, in 
which the same may be payable, and lead to greater respect being paid to “‘surrounding circum- 
stances” which may, in many instances, lead to the result that what is apparently or seemingly 
B’s, belongs, in truth, to the estate of A, who may have never done what, in law, was sufficient to 


divest himself of title. 
VIL. 


The Rhode Island cases on this 
subject aregiven below. They involve 
questions of title to deposits in sav- 
ings banks where the depositor has 
delivered his bank book, showing a 
deposit standing in his own name, to 
another, and, also, where there has 
been no actual delivery to the intended 
donee. They also involve questions 
of title to deposits made by the de- 
positor in the following alternative or 
trust forms: A, trustee for B; B, A 
trustee; A or B; A and B, payable to 
either or the survivor; A, trustee 
for B. 

In the earliest case of Tillinghast v. 
Wheaton, a death bed delivery of a 
bank book by A to B, for the purpose 
of giving B the deposit, is held to con- 
stitute a valid gift, causa mortis, en- 
titling B tothe money; but in the 
later case of Case v. Dennison, a death 
bed declaration by A to Bto get her 
book, which was in D’s possession, 
and divide the money between B, C 
and D, children of A, (B not obtaining 
the book until after A’s death) was 
held not to constitute a valid gift 
causa mortis, as it lacked the essen- 
tial of delivery. In this case, the fact 
that D, one of the intended donees, 
was in possession of the book, was 
held insufficient to dispense with an 
actual delivery by A. Inthecase of 


Institution v. Taft, however, a gift 
by A, to B, where B was already in 
possession of the book as custodian 
for A, was upheld by force of A’s mere 
oral declaration, without actual ce- 
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livery, possession by the donee dis- 
pensing with delivery. In the last 
named case, the gift was inter vivos; 
in Case v. Dennison, the attempted 
gift was causa mortis. This distinc- 
tion, probably, affords the explanation 
why in the one case, possession by 
the donee was held to dispense with 
delivery, and why in the other, pos- 
session by one of three intended 
donees, such possessor being absent 
from the scene of theattempted gift, 
was heldnot to dispense with actual] 
delivery, for the requirements of the 
law in cases of gifts causa mortis 
must always be most rigidly ob- 
served. 

In Institution v. Carpenter, and 
Institution v. Heffernan, title to de- 
posits in alternative forms are in- 
volved. In the first named case, the 
deposit was made by A inform pay- 
able to “A or B,” but A always 
controlled the deposit during her life, 
and the intention shown was that 
it was only to go to Bat A’sdeath. 
Here, of course, there was no com- 
pleted gift by A to B, and when A 
died, B had no claim upon the de- 
posit as against A’s estate. In the 
other case, A deposited money pay- 
able to “A and B; payable to either 
or the survivor,’ and left the book 
with a third party for safe keeping. 
Shortly before A’s death, she notified 
B of the deposit, and told him to 
come and get the book, and he could 


have the money at any time. But 
B did not get the book until after 








ALTERNATIVE AND 


A died. Here, A’s intention was un- 
doubtedly to give B the money, but 
her intention was not completed by 
delivery,and as she actually retained 
control over and title to the money 
as long as she lived, the deposit 
went to her estate upon her death. 

The Rhode Island Court has had 
three cases before it for considera- 
tion, where A has put his money in 
a trust form. In Ray vy. Simmons, 
A made a deposit ‘‘A trustee for B,”’ 
and told B of what he had done, 
showed her the book, and 
thanked him for the present. His 
act was held to constitute a com- 
pleted trust in B’s favor, and his 
subsequent control over the deposit 
was as trustee for B, who was 
awarded the fund when A _ died. 
Likewise in Petition of Atkinson, A 
deposited money in form “B; A 
trustee,’ and told B of the deposit 
made for him. A retained the book 
until his death, but drew no part of 
the principal or interest. A trust 
was held to have been completely 
constituted in B’s favor. But in the 
latest case of Bank vy. Webb, where 
A deposited his money ‘A trustee 
for B,’’ and B sought to obtain the 
money during A’s life, whereupon A 
testified that he had ho intention of 
creating a present trust, but only 
intended that the money should 
belong to B, when he died, the court, 
after fully reviewing the law, holds 
that the form of the deposit ‘‘A in 
trust for B’” is only prima facie 
evidence of a trust, and is subject 
to explanation and rebuttal by 
evidence that A had no intention, 
when he made the deposit, to create 
a present trust. The cases in detail 
follow: 


she 
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A DELIVERING BANK BOOK 
TO B. 


Tillinghast v. Wheaton, 8 R. I. 536. 


A delivered a savings bank book to B in con- 
templation of death, and for the purpose of 
transferring to B the money in the bank of 
which the book was the evidence. 

Held: Under the law relating to gifts mortis 
causa, the simple delivery of the bank book con- 
stituted a valid gift, which B is entitled to have 
perfected, if need be, by the legal representa- 
tives of A. 


Sarah Crocker had a deposit in the 
Providence Institution for Savings. 
She died August 5, 1865, leaving a hus- 
band who died August 20, 1865. After 
the death of Sarah Crocker, the bank 
book came into the possession of 
John Crocker, her husband, accom- 
panied by aletter from her requesting 
him to divide it equally between her 
two sisters Abby and Jane after he 
had done with it. A day or two 
before he died, he delivered the 
bank book to Mrs. Abby Ash- 
ton, one of the sisters of Mrs. Crock- 
er, and told her to take it and take 
care of it: it was hers. 

The deposit was claimed (1) by 
the brother and sisters of Sarah 
Crocker as her next of kin; (2) by 
the executor of John Crocker; (3) by 
Abby Ashton and Jane K. Carpenter, 
two sisters of Sarah Crocker, by 
virtue of an alleged gift mortis 
causa from Sarah Crocker, or from 
John Crocker after her decease and 
agreeably to her request. The last 
named claim was the only one con- 
tested, it being virtually conceded 
that as between the next of kin of 
Sarah Crocker and the executor of 
John Crocker, the executor had a 
better right. 

Held: The substance of the testi 
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mony, uncontradicted, proves that 
the book delivered to Mrs. Ashton is 
the book which belonged formerly to 
Mrs. Crocker, and that it was given 
by Mr. Crocker in contemplation of 
death and for the purpose of trans 
ferring to the donee the money in the 
bank of which it is the evidence. 

Such being our conclusion the ques- 
tion is whether, under the law rela- 
ting to gifts mortis causa, a gift by 
simple delivery of a bank book which 
in itself is nothing more than the 
non-negotiable evidence or certificate 
of the deposit and its increment can 
operate asa gift of the deposit and its 
increment * * Whatever asa matter of 
wise policy we may think of holding a 
savings bank book to be the subject 
of a gift causa mortis, we do not 
see how as a matter of law we can 
hold otherwise. We think the gift a 
valid gift, and that the donee is en- 
titled to have it perfected, if need be, 
by the legal representatives of Mr. 
or Mrs. Crocker. 

The answer of Mrs. Ashton and 
Mrs. Carpenter sets up a claim to 
the deposit and its increment by 
virtue of a gift causa mortis to them 
jointly. The evidence shows a gift 
to Mrs Ashton alone. There must 
therefore be some amendment of the 
allegation to correspond with the 
evidence; or the decree, if entered in 
favor of both the sisters, must be en- 
tered by consent. 


A ATTEMPTING GIFT TO B 
WITHOUT DELIVERY. 


Case Admr. vy. Dennison, 9 R. I. 88. 
A had three children, B, C.and D. A’s bank 


book was in the possession of D, who lived in 
another city. Shortly before her death, A told 


B, who was present, that the book was in D’s 
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possession and that she wanted B to get it, and 
divide the money among B, C and D. After 
her death, B obtained the book, and A’s admin- 
istrator sued him therefor. 

Held: There was no valid gift causa mortis, 
as there was no delivery of the bank book to B. 
The requisite of delivery should not be dis- 
pensed with because D, one of the prospective 
donees was in possession of the book, and it 
was not where A could get it to deliver. 


Sarah W. Dennison, a married 
woman who had separated from her 
husband, a resident of Connecticut, 
and had for some time previous to 
her death been living with her son-in- 
law, Rufus B. Lawton, in Providence, 
R. I., came into possession of $425 
in July, 1855. She gave this amount 
to her son-in-law and told himto do 
with it what he saw fit. Hedeposited 
itin her name in the People’s Savings 
Bank in Providence and told her what 
he had done to which she replied that 
it was all right. The bank book how- 
ever did not pass into her keeping, 
but remained in a bureau drawer of 
Lawton or his wife, a daughter of 
Sarah W. Dennison, at his house in 
Providence. 

In November 1855, Sarah W. Den 
nison died at Mystic, Conn. Shortly 
before her death, her son, Edwin N. 
Dennison being present, she told him 
she had not long to live, spoke of the 
bank book being in the possession 
of her son-in-law, and that she 
wanted him, Edwin, to get it, settle 
the bills, and, if anything was left, 
to divide it among her three chil- 
dren. She said she did not want her 
husband to haveit. Her three chil- 
dren were Edwin, another son, and 
Mrs. Lawton. 

After her death Edwin obtained 
the book but the bank refused to 
pay over the deposit to him without 
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a bond. The administrator of Mrs. 
Dennison demanded the book of Ed- 
win, but he refused to give it up, 
claiming to hold it as a gift causa 
mortis. 

In this action by Ervin T. Case, 
administrator, against Edwin N. 
Dennison to recover possession of 
the bank book, 

Held: We think thedefendant is not 
entitled to either the bank book or 
the money whch it represents as a 
gift causa mortis. 

There was no delivery and there 
are cases whch support the vew 
that, w:thout a delivery, such a gift 
cannot be sustained, even where the 
subject of a gift is in the possession of 
the donee when the gift is made. 

In this case the immediate donee, if 
we may so term the defendant, was 
not in the possession of the bank 
book when it is claimed to have 
been given. It is urged that the 
book was in the possession of Mrs. 
Lawton who, it is claimed, was a 
donee, and that it was not where the 
intestate could get it to deliver, and 
that upon these grounds the gift 
should be sustained. But we think a 
delivery should not be dispensed with 
on such grounds. To hold otherwise 
would, in our opinion, trench upon 
the statute and open the door to the 
class of evils which are incident to 
nuncupative wills. 

Judgment for defendant. 


A TRUSTEE FOR B., 
Ray v. Simmons, Admr. 11 R.I., 266. 


A deposited the name of “A, 
trustee for B.” B was A’s stepdaughter. A 
handed the book, who thanked him for the 
present. 


money in 


made subsequent deposits: he made one with- 
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drawal of interest but afterwards deposited 
more than he Upon A’s death, B 
sued A’s administrator for the deposit. 

Held: A trust was completely constituted in 
B’s favor, entitling her to the money. 


withdrew. 


On April 6, 1868, Levi Bosworth 
deposited $484 in the Fall River Sav- 
ings Bank in an account 


“Levi Bosworth, trustee for 
Marianna Ray, Prov.” 


The account was credited with sub- 
sequent deposits and with divers div- 
idends and there was only one with- 
drawal of a dividend of $25.66 which 
was paid to Bosworth October 12, 
1870. Marianna Ray was a daugh- 
ter of Mrs. Bosworth, wife of Levi 
Bosworth, by a fermer husband. 
Levi Bosworth had no children and 
treated Marianni as his daughter. 
When Levi Bosworth made the depos- 
it he brought the book home and 
threw it in Marianna’s lap. She 
opened and read it, and said she was 
much obliged for the present. Bos- 
worth said nothing in reply. Mrs. 
Bosworth then put the book in a box 
where she kept her own bank book, 
a bank book of her daughter, and 
bank books belonging to her busband, 

He carried the book to Fall River 
three times to have the interest en- 
tered and gave it to Marianna on his 
return. He was a manof few words, 
and would do things without explan- 
ation. When he made the last deposit 
of $70, and gave Marianna notice of it 
Mrs. Bosworth said to him “I don’t 
know about you making such pres- 
ents.’’ He replied “I shouldn’t think 
you need trouble yourself about it; 
if anything happens to her you will 
hold it.”’ 

Levi Bosworth died September 15, 











900 THE BANKING 
1872. Marianna Ray, claiming to be 
entitled to the deposit as money held 
in trust for her by Levi Bosworth, 
brought this suit against Josiah Sim- 
mons, administrator on Bosworth’s 
estate. The administrator contended 
that Bosworth made the deposit in 
his name as trustee for his own con- 
venience and because he had another 
deposit in his own name to as large 
an amount as the bank would receive 
on any one account; and therefore to 
induce the bank to receive the further 
deposit, he put in his name as trustee, 
as is a very common practice in such 
cases, always retaining the book un- 
der his own control. In support of 
his contention the administrator tes- 
tified that Bosworth told him when 
he was building his house that he had 
money deposited in the Fall River 
Savings Bank in his own name to as 
large an amount as he could deposit 
in his own name and in another per- 
son’s name, but did not say in whose 
name. 

The administrator contended that 
plaintiff was not entitled to relief be- 
cause there was no effectual trust, in- 
asmuch as Bosworth, by retaining 
the book, always kept and intended 
to keep control over the deposit for 
his own use and did in fact so control 
it by receiving the dividend which was 
paid to him October 12, 1870. 

Held: We think the trust was com- 
pletely constituted. Levi Bosworth 
deposited the money in the bank to 
himself as trustee. The bank receiving 

it credited it to him as trustee, and 
from time to time credited to him as 
trustee the dividends accruing thereon. 
It gave him a bank book in which these 
credits were entered. Bosworth more- 
over communicated to the plaintiff 
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the fact that he had made the deposit 
to himself as her trustee by letting 
her have the book. It is urged that 
the book was returned to him by her 
and retained by him. But the book 
was given by the bank to him 
trustee, and as trustee he would prop- 
erly retain it. All was done which 
the plaintiff could ask, unless she de- 
sired to have the money paid or 
transferred to her, which would be 
not constituting the trust but carry- 
ing it into effect and discharging it. 
Bosworth might have declared him- 
self moreexplicitly ; but supposing his 
object was to create atrust and make 
himself the trustee, we can think of no 
act necessary to effect his purpose 


which he has left undone. 

When the trust is voluntary, courts 
of equity do not enforce it so long 
as it remains inchoate or incomplete; 
but when once the trust hasbeen con- 
stituted, they do not refuse relief be- 
cause itis voluntary. A person need 
use no particular form of words to 
create a trust, or to make himself a 
trustee. It is enough if, having the 
property, he conveys it to another 
in trust, or, the property being per- 
sonal, if he unequivocally declares 
either orally, or in writing, that he 
holds it in presenti in trust, or as 
trustee for another. 

Concerning the declaration made 
by Mr. Bosworth to the administra- 
tor when he was building his house, 
it was casually made and may have 
been misunderstood But supposing 
it was correctly understood, we do 
not think we can allow it to alter 
our decision. The trust, except in so 
far as it was increased by subse- 
quent deposits, was in our opinion 
created before the declaration was 


as 
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made; and no such declaration made 
after the creation of the trust could 
have any legitimate effect on it. The 
same is true in regard to the with- 
drawal of the dividend. It may be 
remarked also that the dividend 
withdrawn was more than replaced 
by the $70 afterwards deposited. 

We do not think the cases of Bra- 
brook v. Boston Five Cent Savings 
Bank, 104 Mass. 228, and Clark v. 
Clark, 108 Mass. 522 (See these cases 
in B. L. J., July 1900, pp. 478 and 
480) are precedents which should 
govern the decision of the case at 
bar. 

Decree ordering the respondent to 
pay to thecomplainant the whole de- 
posit, with interest, in the Fall 
River Savings Bank standing in the 
name of Levi Bosworth, trustee. 


A GIVING B BOOK IN B’S POSSES- 
SION. 
Providence Institution for Savings v. 
Taft, 14 R. 1. 502, 


A had two deposits in a savings bank, one in 
his own name and the other in the name of his 
sister. A placed the books in the custody of B, 
A’s mother. Afterwards A, recognizing certain 
obligations to B, and desiring to make provision 
for the latter, declared to B, in the presence of 
his sister, that he gave B the two books then in 
B's possession, and would never call for them. 
Subsequently he spoke of the books as belonging 
to Bb. A died soon afterwards without reclaim- 
ing them. 

Held: There was a valid gift inter vivos by A 
to 5. Delivery was not necessary when the in- 
tended donee was already in possession,and A’s 
mere oral declaration was sufficient to effect the 
gift. 


In August 1879 Mrs. Charlotte R. 
H. Croak,was living with her mother 


Mrs. Charlotte B. Hayden at Bullock’s 
Point. Her brother, Amos Hayden 
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came there with $700 and stated that 
he had carried it to the Providence 
Institution for Savings for deposit, 
but had found the institution closed 
for the afternoon and he requested to 
have the money kept in the house 
until the following day,and that then 
either his mother, or his sister Mrs. 
Croak, would deposit it. Mrs. Croak 
carried the money the next day tothe 
Providence Institution for Savings, 
together with the bank book of the 
said Amos, to deposit it but found 
that said Amos had already $800 on 
deposit and that under its rule the 
bank would receive only $1,000 in any 
one account. By advice of the bank 
she deposited $200 inthe name of said 
Amos, making his account up to $1,- 
000 and the remaining $500 in her own 
name. She shortly afterwards sent 
the book containing the $500 deposit 
by her mother to the said Amos, and 
the said Amos placed it inthecustody 
of his mother as he had before done 
with the bank book containing the 
$1,000 deposit. 

In August 1880 Amos, who was in- 
debted to his mother for money loaned 
and services rendered, recognizing the 
fact and expressing a desire to make 
some provision for her declared to her 
in the presence of Mrs. Croak that he 
gave to her the two bank books then 
in her possession and that he should 
never call for them. Subsequently in 
various conversations with his mother 
and sister, he ratified the gift and 
spoke of the books as belonging to 
his mother. He died soon afterwards 
without reclaiming them. 

This is a bill of interpleader by the 
Providence Institution for Savings 
which presents a conflict of claims 
between John W. Taft, administrator 
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of the estate of Amos, and Charlotte 
B. Hayden, mother of Amos, to the 
sum of money deposited in the name 
of Charlotte R. H. Croak. 

Held: The question is whether the 
gift of the $500 bank book, there hay- 
ing been no actual delivery of the 
book at thetime or subsequently, 
amounted to a valid gift of the money 
represented by it. 

In Tillinghast v. Wheaton this court 
decided that the gift of a savings bank 
book was in effect a gift of the deposit 
evidenced by it. Itis not contended 
that the case at bar is distinguishable 
from Tillinghast v. Wheaton except in 
the matter of delivery. There are 
cases which hold that a delivery is so 
essential toa gift that it cannot be 
dispensed witheven when the donee is 
already in possession. There are 
other cases however more numerous 
and in our opinion more authoritative, 
which hold that a delivery is not 
necessary when the intended donee is 
already in possession, but that in such 
a case a gift, if completed and un- 
ambiguous, may be effected by a sim- 
ple oral declaration. 

We decide on the authority of these 
latter cases that Mrs. Hayden is en- 
titled tothe money asa gift inter 
vivos from her son. 


B; A TRUSTEE. 


Petition of Joanna E. Atkinson, 16 
R. I. 413. 


A made a deposit in the name of “B; A trus- 
tee.” A told B the deposit had been made for 
him, and the money would be B’s at A’s death. 
A retained the deposit book until he died, and 
drew no part of the principal or interest. 

Held: A trust was completely constituted by 
A in favor of B, which A had no power to re- 
voke. B is therefore entitled to the deposit as 
against A’s estate. 
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William Atkinson died intestate Feb- 
ruary 18, 1888 leaving a widow and 
six children, three sons and three 
daughters, the widow being the ad- 
ministratrix of his estate. He left 
personal estate to the amount of $17,- 
000 in excess of all his debts and lia. 
bilities and of the deposits hereinafter 
mentioned. 

On January 15, 1885 he deposited 
$2,000 of his own money in the 
Mechanics Savings Bank, opening an 
account as follows: 

“Willie J. Atkinson, William Atkin- 

son, trustee.”’ 
He gave the bank book in which the 
account was thus entered to Willie J., 
which book the latter retained until 
October 19,1886 when he (William 
Atkinson) withdrew the deposit and 
interest and invested the same in his 
individual name. 

Likewise January 15, 1885 William 
Atkinson deposited in the same man- 
ner $2,000 in the names respectively 
of Samuel M. and Robert W. Atkinson 
and $1,000 in the name of Anna L 
Atkinson. Said Willie J., Samuel M. 
and Robert W. were the sons of \Wil- 
liam Atkinson. Anna L. was one of 
his daughters and had served him as 
confidential clerk and bookkeeper for 
about fourteen years. 

He drew no part of the principal or 
interest of either of the last three 
accounts, but retained the deposit 
books until he died. He told each of 
the four, in his lifetime, that he had 
made the deposits for them and that 
the money would be theirs at his 
death. He neither made nor caused 


tobe made anycharge or memoranda 
of the deposits other than as above 
stated, and never delivered to either 
of his children the pass-book of de- 
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posits standing in his or her name. 
He made no deposit or gift to his 
other two children except small and 
ordinary presents. 

The principal question for decision 
of the court was whether the depos- 
its are to be regarded as gifts, or 
advancements under the statute*,and 
if they are to be regarded as gifts, 
what claim has William J. on the 
assets for the withdrawal of the 
deposit for him? 

Held: Wedo not see how the deposits 
can be regarded as advancements, 
since they were never charged to the 
children, nor was any memorandum 
madeof them as the statute requires 
for advancements. The writing in 
the bank book andin the pass-books 
was simply the writing which was 
appropriate to the deposits, between 
the bank and the depositor and in 
our opinion cannot be deemed to be 
a charge or memorandum within 
the meaning of those words or 
either of them as used in the statute. 

The case stated seems to us to be 
identical in its material features 
with Ray v. Simmons, 11 R. I. 266, 
unless itcan bedistinguished in point 
of principle from the latter case, by 
reason of the difference in the form in 
which the deposits were entered. In 
Ray yv.Simmons the form of entry 
was ‘Levi Bosworth, trustee for 


‘Pub. St. R. I. Ch. 187 section 20: “If real es- 


tate shall be conveyed by deed or gift, or per- 
sonal estate shall be delivered to achild or 
grand-child, and charged, or a memorandum 


made thereof in writing by the intestate or by 
his order, or shall be delivered expressly for that 
purpose in the presence of two witnesses, who 
were desired to take notice thereof, the same 
shall be deemed an advancement to such child 
to the value of such real or personal estate.” 
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Marianna Ray.’ The depositor re- 
ceived a pass-book in which the same 
form was used. He handed this book 
to Miss Ray who read the entry and 
thanked him for his present, but did 
not retain the book. The question 
came up in the settlement of his estate 
whether the deposit was a part of 
the estate or should go to Marianna 
Ray and the court held that it should 
go to her, being of opinion that a 
trust for her in respect of the deposit 
had been completely constituted. 
The same view had been previously 
taken by the Supreme Court of Con- 
necticut in Minor v. Rogers, 40°Conn. 
512 (Reported in November 1900 B. 
L. J. at page 840) though that fact 
was not known to this court when 
Ray v. Simmons was decided. And 
the decision in Ray v. Simmons has 
been followed in New York in Martin 
v. Funk, 75 N. Y. 134 (reported in B. 
L. J. June 1900 page 430.) There 
are cases which hold otherwise, but 
it seems to us that the courts which 
decided them did not sufficiently dis- 
tinguish between a gift, which re- 
quires a delivery of the thing given, 
actual or symbolical,and thecreation 
of a voluntary trust which requires 
for its conservation, not a delivery of 
the subject of the trust to the benefi- 
ciary but a retention of it by the trus- 
tee for the beneficiary’s benefit; and of 
course where a donor makes himself 
the trustee, a retention of it by the 
donor as trustee for his benefit. 

The question then is whether the 
case stated differs materially from 
Ray v. Simmons owing to the differ- 
ent manner in which the deposit was 
entered. We do not think it does. 
We think it is plainthat the intention 
of the depositor was not to give the 
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deposits directly to the children 
severally named in them, but to give 
them through the medium of as many 
trusts wherein he himself should be a 
trustee for them; and the deposits 
being deposits of money or personalty, 
we know of no technical rule which 
prevents ourconstruing them accord- 
ing to their essential character as 
determined by the intention. 
Deposits in this form appear not to 
be uncommon in this State and have 
been treated by this court in a pre- 
vious case as deposits in trust. 


It follows that the aforesaid 
Samuel, Robert and Anna are en- 
titled to have the money deposited 


for them and hold it astheir own 
without accounting for it in the set- 
tlement. The said Willie J.is also en- 
titled to the money deposited for him, 
with the interest, which has accrued 
thereon, both under the original and 
later form of deposit; for the deposit 
having been kept entire we think it 
fair to suppose that the purpose 
was simply to transfer it from one 
bank to the other without violating 
the trust. 

The trust having once been com- 
pletely constituted, the trustee had 
no power to revoke it. Thedeclara- 
tion of the trustee tothe beneficiary, 
as above stated, shows that he un- 
derstood it to be completely consti- 
tuted and is inconsistent with the 
suggestion that the deposits were 
made in the form of trusts to evade 
any rule of the bank. The case 
stated does notshow that there was 
any rule of the bank limiting the 
deposits. 


Decree in accordance with the above 
opinion. 
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A OR B. 


Providence Institution for Savings v. 
Mary F. Carpenter, 18 R. I. 287. 


A deposited money in a savings bank in th 
name of “A or B,” the understanding being 
that the money was to remain the property of 
A, during her lifetime,subject to her control,and 
at A’s death, the money was to be B's, to appl) 
to certain religious and charitable uses. Upon 
A’s death, 

Held: The money belongs to A’s estate and 
not to B. 
being no transfer of title by A to B; 


There was no gift inter vivos, ther 
nor was 
there a completely executed trust, as the titl 
remained in A and she could have done what 
she liked with the money during her life,without 


any breach of trust. 


Margaret Hart, deceased, had a 
deposit in the Providence Institu- 
tion for Savings in her own name 
which she transferred, May 12, 1892, 
to a new account in the names of 


“Margaret Hart or Mary F. 
Carpenter.” 


The understanding was that the 
money was to remain the property 
of Margaret Hart during her life, 
subject to her own control, and at 
her death to be the property of Miss 
Carpenter for the purpose of apply- 
ing it to religious and charitable 
uses. ; 

The bank brought this bill of in- 
terpleader, to determine whether 
Mary F. Carpenter or the adminis- 
trator of Margaret Hart was entitled 
to the deposit. 

Held; The question is whether, 
under the facts, the fund belongs to 
the administrator of the estate of 
Margaret Hart or to Mary F. Car- 
penter. On the part of the latter it 
is claimed that the transaction 


amounted to a gift inter vivos, or 
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atleast to a valid declaration of trust 
in her favor. 

The cases all agree that to transfer 
title there must be a completely exe- 
cuted gift or trust. They differ in re- 
gard to what constitutes such an 
execution. In New York it is held 
that the mere deposit as trustee is suf- 
ficient; while the Massachusetts rule 
requires an acceptance, by notice or 
otherwise, to complete the gift, upon 
the ground that the mere deposit as 
trustee, while the depositor retains 
control of the deposit, only shows 
an inchoate intention on his part, 
which he may afterwards conclude not 
to carry out and which he does 
not carry out until he notifies the 
beneficiary and the gift is presumed 
to be accepted. 

The uniform rule, however, as_rec- 
ognized in Ray v. Simmons, is that 
the circumstances must show that 
the donor holds the fund in presenti 
as trustee for another. This element 
is wholly lacking in the present case. 
Not only was it understood by the 
parties that the money was to be- 
long to Margaret Hart while she 
lived, but under the form of deposit 
she was enabled to withdraw the 
whole and to apply it to her own 
use, without a breach of any trust ex- 
press or implied. 

The arrangement was of a purely 
testamentary character. We are of 
opinion that the evidence in this case 
does not show a constituted trust, 
but only a testamentary disposition; 
that it does not show a gift inter 
vivos and that there was no trans- 
fer of the title from Margart Hart 
to Mary F. Carpenter. The fund in 
question, therefore, belongs to the 
administrator of Margaret Hart 
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A AND B; PAYABLE TO EITHER 
OR THE SURVIVOR. 


Woonsocket Institution for Savings 
v. Heffernan, Admr., 20 R.I. 308. 


A deposited money in the name of “A and 
B; payable to either or the survivor,” and left 
the book with a third party for safe-keeping. 
Shortly before her death, she notified B of the 
deposit and sent word to him to come and get 
the book and he could get the money at any 
A died before B got the book. 

Held: The fund belongs to A’s estate. B did 
not receive the book during A’s life, and A’s 


time. 


control over, and title to, the deposit continued 


to her decease. There was no completed gift. 


On May 16, 1885, Catharine Mar- 
oney made a deposit in the savings 
institution in the following form: 


‘‘Catherine Maroney and John 
Maloney; payable to either or 
the survivor.” 


Shortly after that date she left the 
deposit book with the Rev. George 
Maloney for safe keeping. On Janu- 
ary 1, 1887, she sent word to John 
Maloney by his wife to come and 
get the book and he could have the 
money at any time. This was the 
first knowledge John Maloney had 
of the deposit. Catherine Maroney 
at the time of sending word to John 
Maloney, was ill, with what proved 
to be a fatal illness, though it does 
not appear that she was aware at 
that time that her illness was to be 
fatal. She died a few weeks subse- 
quently and before John Maloney 
had gone to get the book. 

The bank brought a bill of inter- 
pleader against John Maloney and 
the administrator of Catherine, to 
determine the title to the deposit. 

Held: The question is whether in 
this state of facts John Maloney is 
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entitled to the fund. We think not. 
Though the deposit was made in the 
joint names of Catherine and John, 
she retained control over the depos- 
it book, without which the money 
could not be drawn; and though 
she sent word for him to come and 
get the book, he did not do so, and 
the control over the deposit, there- 
fore, remains with her until her de- 
cease. This being so, the gift of the 
deposit was not complete and it re- 
mained her property. A decree must 
therefore be entered for the payment 
of the fund to the administrator. 


A TRUSTEE FOR B. 


People’s Savings Bank v. Webb, 21 
R. I. 218. 


Where A deposited money “A, trustee for B,” 
and the question arose whether A or B was en- 
titled to the money from the bank, 

Held: The mere form of the deposit ‘A, 
trustee for B,” 
trust, but is subject to be controlled by evi- 


is evidence, prima facie, of a 


dence of the depositor’s intention; and where A 
testifies that in making the deposit in this form 
he had no intention to create a trust, other than 
testamentary, there is no completed or consti- 


tuted trust, and the money belongs to A. 


Bill of interpleader by the People’s 
Savings Bank to determine title to 


a deposit. The opinion of the court 
states the facts. 
Stiness, J. The question in this 


case is whether James H. Webb by 
depositing money in a savings bank 
in his own name as trustee for his 
son, Fred E. Webb, constituted a 
trust, in the absence of any intent 
on his part so to do, other than in 
case of his death, and also in the ab- 
sence of any other evidence of a pres- 
ent intent, either by notice to the ben- 
eficiary or otherwise. 
Two points are involved: 
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1st. Whether a trust is created by 
the terms of the deposit as a conclu- 
sion of law; 

2d. Whether the testimony of the 
depositor is now admissible as to his 
intention at the time of the deposit 
upon the question of fact. 

Many cases of this kind have arisen 
under a variety of circumstances. We 
find deposits as trustee for another; 
“Tn trust for ’’ another; in the name 
of another; in the name of a deposit- 
or and another or the survivor of 
them; with and without notice to the 
one who is named as_ beneticiary; 
and with and without cvidence of 
the intent of the depositor. 

Where one appears to have made a 
purely gratuitous disposition of his 
funds for the benefit of another, free 
from any legal or moral obligation 
to the donee, the act should be con- 
strued with liberality, rather than 
with strictness, toward the original 
owner. If he has completed a trust 
or gift, the court must execute it; if 
it is inchoate, there is nothing for a 
court to carry out. The underlying 
question both in trusts and gifts, 1s 
the intention and act of the donor. 
Hence we find the same general rule 
in both classes of cases. There must 
be a present intent to make a trust or 
gift at the time; there must be an 
execution of the intent by some act, 
such as delivery of the evidence of 
title, ora notice and acceptance of 
the trust; and the intent and act 
must be such as to give a _ present 
right or benefit to the donee. When 


any of these elements are wanting, 
the gift or trust is incomplete. 
Examples of a completed trust are 
found in Tillinghast v. Wheaton, Ray 
v. Simmons, and Atkinson, petition- 
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er. A gift was held to be consum- 
mated in the first case by the deliv- 
ery of asavings bank book; in the 
second, where one deposited money 
in his own name as trustee for his 
step-daughter, and showed her the 
pass-book; and in the third, where 
there was a similar deposit, with no 
delivery of the bank book, but the de- 
positor told his children what he had 
done, thus completing the constitution 
of the trust. This last case points 
out a distinction between a gift, 
which requires a delivery of the thing 
given, actual or symbolical, and the 
creation of a voluntary trust, which 
does not require a delivery of the 
subject of the trust, but a retention 
of it by the trustee for the benefici- 
ary’s benefit. 

In Case vy. Dennison a gift causa 
mortis was held to be incomplete 
without adelivery; and in Providence 
Inst. v. Carpenter a trust was held to 
be incomplete because it was not to 
take effect until the depositor’s death, 
she to have the benefit and control of 
the deposit in the meantime. In that 
case, referring to the authorities which 
were cited, we said that they differed 
in regard to what would amount to 
an execution of the trust, but agreed 
in saying that the donor must hold 
the fund in presenti, as trustee, which 
element was lacking in the case then 
beforeus. In mentioning the difference 
as to the execution of a trust, we re- 
marked that in New York, the mere 
deposit as trustee was_ sufficient; 
while the Massachusetts rule required 
an acceptance by notice or otherwise, 
to complete the gift, upon the ground 
that a mere deposit as trustee, while 
the depositor retains control of the 
deposit, only shows an inchoate pur- 
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pose on his part, which he may after- 
wards conclude not to carry out and 
which he does not carry out until he 
notifies the beneficiary and the gift is 
presumed to be accepted. The state- 
ment of the New York rule we made 
upon the authority of Martin v. Funk, 
75 N. Y. 134, cited also in Willis v. 
Smyth, 91 N. Y. 297, Mabie v. Bailey, 
95 N. Y. 206 and Beaver v Beaver, 
117 N. Y. 421. (See all these casesin 
the June, 1900, B. L. J.) Since then, 
however, the case of Cunningham 
v. Davenport, 147 N. Y. 43, on the 
plaintiff’s deposit of money as trustee 
for his brother, has held that these 
cases only decide that a trust is created 
‘“‘when the depositor dies before the 
beneficiary, leaving the trust account 
open and unexplained.” In other 
words, that prima facie such an ac- 
count is atrust. The case further 
holds that Cunningham’s denial of an 
intention to create a trust or to make 
a gift was sufficient. It is summed 
up in these words: ‘We have pre- 
sented here the case of aman who 
takes his own money and deposits it 
to his own credit in trust for another, 
making no disclosure or publication 
of the trust, treating it apparently as 
a mode of transacting his own bus- 
iness, and then survives the proposed 
beneficiary. We are of opinion that 
such a transaction does not create a 
trust’’ Comparing this statement 
with Brabrook vy. Boston Savings 
Bank 104 Mass. 228 we find that 
the New York and Massachusetts 
rules are not now substantially dif- 
— * * * 

There isunanimous agreement that 
the creation of a trust as to a de- 
posit is a question of intention and 
so is a question of fact. None of 
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the cases hold that a trust is con- 
clusively constituted by the deposit 
itself. Some go so far as to hold 
that a deposit in the name of an- 
other, without any mention of a 
trust, is still open to inquiry; while 
others hold that the trust is not 
complete without notice to the 
donee and acceptance. 

The strictest rule in favor of the 
trust seems to be this that the inten- 
tion tocreate one may be presumed 
when the depositor dies leaving the 
matter unexplained and the apparent 
intention undisputed. It is certainly 
clear that the depositor is not conclu- 
sively bound by the mere form of a 
deposit asa trustee foranother. This 
proposition rests upon the good rea- 
son that one who is dealing with his 
own property, either ignorantly or 
for convenience, or pursuant to a 
purpose not fully determined or exe- 
cuted, should not be held to have 
dispossessed himself against his will. 

We therefore hold in this case that 
the depositor is not barred of his 
claim by reason of the form of the 
deposit. This being so, he is clearly 
a competent witness on the question 
of intention. He alone in most cases 
can explain his conduct and testify 
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to his intent. While he could not be 
allowed to testify to defeat a trust 
once constituted, he may be admitted 
to show that no trust was created 
at all. Reference to the decided 
cases will show that, where a de. 
positor survived he was allowed to 
testify without question, and some 
of the cases expressly declare his 
right so to testify. 

In this case we find that the depos- 
itor James H. Webb had no intent to 
create a trust, other than testamen- 
tary, which would be ineffectual be- 
cause it was nota trust in presenti; 
and that there was neither notice to 
nor acceptance by the respondent 
Frederick E. Webb. The only thing 
that can be claimed in this respect is 
that the father told his wife what 
he had done. We think that the 
same effect should not he given toa 
statement made by a husband to 
his wife, assuming it to becompetent, 
as to a statement made to a stran- 
ger. The former is presumably con- 
fidential; the latter presumably evi- 
dence of a purpose or intent. 

We are therefore of opinion that no 
trust was constituted in this case 
and that theclaimant James H. Webb 
is entitled to the fund in question. 


ASSOCIATION. 


Address of Col. Branch, Secretary of the American Bankers’ Association 
before the Canadian Bankers’ Association, November 15, 1900. 


Mr. President and Gentlemen of the 
Canadian Bankers’ Association: 
I have been requested to give some de- 
tails of the American Bankers’ Association 
by your president, and Mr. Hague, who 


was with us at our recent Twenty-sixth 


Annual Convention, held in Richmond, 


va. 

Our first convention was held in Sara- 
toga, N. Y., in 1875, with the object of 
forming an 


banks and 
bankers to solve the problem of the re- 


association of 
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sumption of specie payments by the 
United States. History records that the 
efforts in this direction were successful. 
A permanent association was formed in 
1876, which has in a broad,liberal-minded 
way always endeavored to advance the 
welfare and prosperity of the country at 
large. No financial legislation of import- 
ance has been adopted by our Govern- 
ment before it has been ably and well 
discussed at our annual gatherings. Our 
conventions are more largely attended 
each year, and our members fully realize 
the benefits received by closer intercourse 
and keeping in touch with their brother 
bankers. 

Among the features of 
adopted by the 


importance 
association are the 
establishment of institutes to disseminate 
information and to educate the bank 
clerk; Protective Committee, 
which has become such a 


and our 


menace to the 
criminal fraternity that our members are 
carefully avoided; attacks by this class 
being now confined almost entirely to 
banks outside of our organization. Our 
first Operations in this direction were too 
crude to be effective. In 1888 the secre- 
tary of the association reported that his 
efforts to communicate with the police 
authorities of the country, in order to 
procure early information regarding the 
operations of bank robbers and forgers, 
had not been successful. At our con- 
vention of 1890,Mr. Van Allen,of Albany, 
N. Y., proposed a plan to arrest and 
prosecute the depredators who robbed or 
defrauded our members. 
tion of 


An appropria- 
made 
for this purpose, and in 1891 a resolution 
was 


five thousand dollars was 


passed appropriating twenty-five 
hundred dollars for the use of a Standing 
Protective Committee, 
operation was adopted. 


and a plan of 
No great amount 
of attention was, however, paid to this 
work until 1894, when the chairman of 


the Executive Council, the late and la- 


crime. 
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mented Eugene H. Pullen, suggested 
earnestly that the work of the Protective 
Committee should be greatly extended 
and given more attention. Five thousand 
dollars were then appropriated, and this 
proved to be the beginning of the re- 
markable series of triumphs for the safety 
of the banks, with which you are probably 
familiar. Our principal weapon lies in 
the fear awakened by this association in 
the minds of professional criminals. 
They are well aware that, no matter what 
the expense may be, or how long it takes 
to track, convict and prosecute them, the 
agents of our association will hang on 
their trail like Nemesis, until they are 
placed behind prison bars, and then when 
that sentence is served other indictments 
will be in readiness, should we be able to 
discover their complicity in any previous 
With this sword of Damocles 
hanging over them, is it surprising that 
they select for attack a bank which has 
no organized method of defense? Besides, 
where the robbery is small, non-member 
banks frequently refrain from reporting 
depredations to the police, believing, as 
they do, that their efforts to capture the 
criminals will be more expensive than the 
amount of the loss; while with our mem- 
bers the association bears the expense 
and receives the benefit of the information 
which frequently leads to the detection of 
the perpetrators of a previous crime. It 
is expected of our members that each one 
will co operate with the committee and 
promptly report every offense coming 
under their notice, as well as by using 
reasonable diligence and assisting in the 
arrest of the criminal. 
Our association does not take cognizance 


and conviction 


of petty larcenies, thefts of employees, 
amateur forgeries or frauds committed by 
others than what may be termed profes- 
sional operators. Our efforts have been 
so successful with the latter class that we 
can now say, with pride,that no organized 
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band of professional bank criminals is 
operating to-day in the United States of 
America. 

We have since 1895 arrested 237 crim- 
inals, prosecuted 211 criminals and con- 
victed 204 criminals, the other seven hav- 
ing escaped or died while trials were 
pending. The sum total of the convictions 
obtained by our association amounts to 
1,126 years and 8 months. 

Notwithstanding the fact that our rolls 
embrace a membership of 4,600 banks and 
bankers, only one has been burglarized 
since 1895 when displaying the metal sign 
indicating membership. 

The sum total in loss from burglars, 
robbers, holdups and sneak shieves to our 
entire membership since 13894, amounts 
only to $52,707, while the reported loss to 
non-member banks (without taking into 
consideration the many losses not report- 
ed to the police) amounts to $609,534.56. 

The American Bankers’ Association is 
represented in every state and territory in 
our great, reunited country. At ourcon- 
ventions our members from the East and 
West are in thorough accord, while the 
men who ‘‘wore the blue,” are to-day the 
brothers of those who “wore the gray.” 

The recent overwhelming victory of 
sound money and financial integrity is an 
index finger which points to an over- 
whelming tidal wave of prosperity such as 
our country has never seen before. This 
prosperity will not be limited to the 
United States, but its far reaching muni- 
ficent influence will be felt over the entire 
world. Within the confines of our coun- 
try, all sections are now welded into one 
integral part, and no living man can pro- 
phesy the acme of our country’s destiny. 
As the United States of America has made 
such rapid strides toward the head of the 
family of nations; made loans to Eng- 
land, Russia, Germany, Sweden and Mex- 
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ico within the last few months; is a coun- 
try whose 2 per cent. bonds are selling at 
105, which is the highest credit any na- 
tion has ever known, are we, therefore, 
too sanguine in believing that such a 
country will eventually be recognized as 
the Clearing-House of the World? All 
nations have noted that increasing fra- 
ternal affection which is cementing closer 
and closer the two great Anglo-Saxon 
peoples of the Eastern and Western Hem- 
ispheres. England has never been more 
closely allied to her Canadian colony than 
she is to-day, for Englishmen and Cana- 
dians have recently shed their blood on 
the same ground in Africa; and England 
is justly proud of her Canadian sons. But 
should the time ever come when the com- 
mercial and financial interests and bro- 
therly love existing between our country 
and your great Dominion of Canada be 
so dovetailed and inseparably interlocked 
that England, from whose prolific womb 
so many colonies have sprung, and the 
United States of America and Canada, in 
their farseeing wisdom and in the most 
amicable way, mutually agree to unite 
into one big family of brothers,—those 
born under the Stars and Stripes and those 
born in Canada under the Union Jack— 
then, and not till then, with all those who 
dwell in the territory bounded by the Arc- 
tic Ocean, the Gulf of Mexico,the Atlantic 
and that great highway to the Orient, the 
Pacific Ocean, acknowledge one Consti- 
tution, fight shoulder to shoulder if neces- 
sary in defense of one common country; 
or, as the possible ally of Great Britain, 
stand erect with bared heads to the soul- 
stirring music of one grand air, now known 
in our country as “America” and in yours 
as ‘‘God Save the Queen, singing with 
voices and hearts in unison “My Country 
’Tis of Thee, Sweet Land of Liberty, of 
Thee I Sing.” 
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BANKING LAW. 


|™ Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


FALSE TELEGRAPHIC MONEY ORDER. 


Spurious Money Order by Telegraph Operator—Payment by Bank—Liabil- 
ity of Telegraph Company to Bank. 


Bank of Palo Alto v. 


Pacific Postal Telegraph Cable Co. 


U. S. Circuit 


Court, N. D. California, July 11, 1900. 


A telegraph operator concocted and 
caused a false telegraphic order to be 
sent toa bank, as purporting to come 
from another bank. The bank which 
received the message, paid out the money 
to the supposed payee in compliance 
therewith. 

Held: The telegraph company is bound 
by the act of its operator and is responsible 
to the bank for the amount of loss sus- 
tained, including reasonable attorney’s 
fees expended in the pursuit and recovery 
of a part of the money; but exemplary or 
punitive damages are not recoverable 
against the company. 


Action at law for the recovery of money 
paid out ona fraudulent telegraphic order, 
and to obtain damages for fraudulent 
conversion, 


Morrow, Circuit Judge. This is an 
action at law brought by a California cor- 
poration, as plaintiff, to recover from a 
New York corporation, as defendant, 

(1) A sum of money paid out by the 
plaintiff upon a fraudulent telegraphic 
order sent over the defendant’s wires by 
an employe of the defendant; 

(2) The amount expended by the 
plaintiff in counsel fees and sundry ex- 
penses incurred in the endeavor torecover 
the money; and 


(3) To obtain punitive damages. 

The suit was first brought in the super- 
ior court of the state of California for the 
county of Santa Clara. Thereafter the 
cause was removed to this court upon the 
petition of the defendant, stating the 
diverse citizenship of the parties and the 
jurisdictional amount in controversy. 
The suit was the outgrowth, as disclosed 
by the pleadings and proofs, of the fol- 
lowing circumstances: On December 27, 
1898, the plaintiff was carrying on a bank- 
ing business in the town of Palo Alto, in 
this state; and the defendant was con- 
ducting the business of a telegraph com- 
pany in California, with officers at Los 
Angeles, San Francisco, and Palo Alto, 
and other cities and towns. At about 
noon of the day mentioned, a telegram 
was received by the plaintiff, through the 
agent of the defendant at Palo Alto, 
dated at Los Angeles, Cal., December 27, 
1898, and reading: 

“To Bank of Palo Alto: Please pay 
Harry L. Cator eight hundred and forty 
dollars. Waive identification. We re- 


mit to-day. Farmers’ and Merchants’ 
Bank. 


Several times during the morning a man 
giving the name of Harry L. Cator had 
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called at the bank and asked if a tele- 
graphic order in his favor had been re- 
ceived; and he had at one time exhibited 
to the cashier of the defendant bank a 
telegram, written upon one of the ordin- 
ary blanks of the defendant, and in the 
handwriting of the agent of the defendant 
at Palo Alto, dated at Los Angeles, Cal., 
December 27, 1898, in these words: ‘*To 
Harry L. Cator: Money sent through 
bank to-day. J. H. Fisher.” 

A few minutes after the receipt by the 
defendant of the aforesaid telegraphic 
order, the man representing himself as 
Cator called at the bank, and was, without 
further identification, paid the amount 
specified in the telegram, The evidence 
shows that Cator,after receiving the $8 40, 
went at once to San Francisco, and there 
acted in such a manner as to attract the 
attention of the police department, with 
the result that he was arrested that even- 
ing. On the following day his arrest was 
reported to the plaintiff. The plaintiff 
then made inquiry of the Farmers’ & 
Merchants’ Bank of Los Angeles, and 
learned that the telegraphic order on which 
the money had been paid was forged. It 
then instructed its attorney in San Fran- 
cisco to take such steps as were necessary 
to recover the money,if it could be 
recovered. ‘The attorney, acting with the 
police department, gave considerable at- 
tention to the matter, with the result that 
a confession was obtained from Cator that 
the money had been fraudulently secured 
by him, through a conspiracy between 
himself and one Minkler, a telegraph 
operator in the employ of the defendant 
at San Francisco. Cator then made an 
assignment of the amount still in his pos- 
session, some $788, to the plaintiff. This 
assignment and the $788 were ieft in the 
hands of the chief of police of San Fran- 
cisco for some five or six months, pending 
a settlement between the parties. In 
June, 1899, by agreement the amount 
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was turned over to the plaintiff. Various 
other services were rendered by the 
plaintiff’s said attorney in the endeavor t« 
recover the entire $840, for all of which 
services he was paid by the plaintiff the 
sum of $250. Plaintiff now seeks t 
recover the entire sum of $840 paid out 
upon the fraudulent telegram, with in- 
terest; the sum of $250, counsel fees, as 
aforesaid; and the further sum of $28.34, 
alleged to have been expended in the 
pursuit of said money; also,$1,000 by way 
of punitive damages,—aggregating $2,- 
118.34. 

The first question to be determined is 
whether, under the facts of the case, the 
telegraph company is responsible for the 
wrongful act of its employee in sending 
the false telegram. It appears that the 
defendant was holding itself out to the 
public as atelegraph company, and that 
the plaintiff bank had dealt with it in that 
capacity; that a part of its transactions 
with the defendant consisted in the paying 
out by the bank of money upon telegraphic: 
orders received through the agent of the 
defendant at Alto. In the San 
Francisco office of the defendant one 
Minkler was employed as an operator, 
and, among his duties, he was authorized 
to transmit the telegraphic money orders 
to operators employed by the defendant 
in other towns, including the one at Palo 
Alto; these operators having no know- 
ledge of the origin of the telegrams, other 
than that received from the operators in 
the San Francisco office. ‘To the mind of 
Minkler, an opportunity was thus pre- 
sented for fraudulently obtaining money. 
He concocted the message with which 
this suit is concerned, in simulation of 
those often passing through his hands, 
and transmitted it to the operator at 
Palo Alto as a genuine telegram from 
the Farmers’ and Merchants’ Bank of 
Los Angeles. There was rothing in 
the message or in the manner of its trans 


Palo 
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mission to indicate to the operator there 
that it was not genuine, and it was there- 
fore delivered to the plaintiff in the cus- 
tomary manner. Minkler’s accomplice, a 
man representing himself as the payee 
mentioned in the telegram, presented 
himself at the bank to receive the money, 
exhibiting tothe bank officials another 
telegram, purporting to come from Los 
Angeles over the defendant's wires, say- 
ing that the money had been sent that 
day. Although the telegraphic order 
particularly waived identification of the 
payee, the cashier of the bank took the 
precaution to make inquiries of the tele- 
graph operator at Palo Alto as to whether 
the telegram was all right, and received a 
reply in the affirmative. He then paid 
the money to the supposed payee men- 
tionedinthetelegram. Plaintiff contends 
that the defendant is responsible forthese 
actsof Minkler, under the law as contained 
in section 2338 of the Civil Code of Cali- 
fornia. This section provides that: 


“Unless required by or under the auth- 
ority of law to employ that particular 
agent, a principal is responsible to third 
persons for the negligence of his agent in 
the transaction of the business of the 
agency, including wrongful acts commit- 
ted by such agent in and asa part of the 
transaction of such business.” 


In support of this principle, plaintiff 
cites the cases of Bank of California v. 
W. U. Tel. Co., 52 Cal. 280; McCord v. 
Telegraph Co.,39 Minn. 181; and Elwood v. 
Telegraph Co., 45 N. Y. 549. The first 
of these cases presents a state of facts 
very similar to those involved in the case 
at bar. The regularly appointed agent of 
the telegraph company at Colusa, Cal., 
employed a man by the name cf Crowell 
to assist him in his duties. Crowell fre- 
quently received and transmitted dis- 
patches over the wires of the company in 


the place of the regular agent. During 
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the absence of the agent he sent a false 
telegram to the Bank of California,in San 
Francisco, to pay Charles H. Crowley 
$1,200 in gold, signing the telegram, ‘*W. 
P. Harrington, Cashier.” Harrington 
was then cashier of the Colusa County 
Bank,and frequently sent similar messages 
to the Bank of California. Crowell then 
went to San Francisco, procured a resi- 
dent of San Francisco, who had made his 
acquaintance in Colusa, to go with him 
to the bank and identify him, and secured 
the money; the friend identifying him 
not noticing the difference between the 
names Crowley and Crowell. The court 
held that, if the fraudulent acts committed 
by Crowell had been done by the regularly 
appointed agent of the company,the com- 
pany would have been liable, and that the 
principal was equally responsible, whether 
the placing of Crowell in charge by the 
agent was a wrongful act committed as a 
part of the transaction of the business, or 
was mere negligence, under the require- 
ments of public policy. 

The next case (McCord v. Telegraph 
Co., 39 Minn. 181,) follows the same rule. 
There the regularly appointed telegraph 
operator himself forged the telegram and 
secured the money. The court held the 
telegraph company responsible, under the 
rule that: 

“Where the business with which the 
agent is intrusted involves a duty owed 
by the master to the public or third per- 
sons, if the agenc, while so employed, by 
his own wrongful act occasions a violation 
of that duty, or an injury to the person 
interested in its faithful performance by 
or on behalf of the master, the master is 
liable for the breach of it, whether it be 
founded in contract, or be a common-law 
duty growing out of the relations of the 
parties. 1 Shear. & R. Neg. (4th Ed.) 
$$ 149, 150, 154; Tayl. Corp. (2d Ed.) § 
145. And it is immaterial in such case 


that the wrongful act of the servant is in 
itself willful, malicious, or fraudulent.” 


The third case (Elwood v. Telegraph 
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Co., 45.N. Y. 549) was a suit brought to 
recover damages against the telegraph 
company for having paid $10,000 on the 
faith of a fraudulent message transmitted 
to the plaintiffs. It was not determined 
as a fact that the operator of the defend- 
ant company was a party to the fraud; it 
being claimed by the telegraph company 
that the wires had been used by some out- 
side party unknown to the agent, and the 
fraud thus accomplished. But the court 
held that: 


‘‘The act was done in the direct course 
of the employment of the agent. The 
agent was placed in the office, and in the 
control of the instruments, to use them in 
transmitting messages for a compensa- 
tion. If the agent performed that duty in 
a negligent manner, whereby the plaintiff 
was injured, the principal is clearly liable. 
Transactions of the most important char- 
acter are daily carried on by means of 
telegraphic communication, and the con- 
fidence which the public is invited to and 
does repose in the care with which the 
proprietors of these lines conduct the 
business is a source of large remuneration 
to such proprietors. They incur a cor- 
responding degree of responsibility, and 
must be held to the exercise of such care 
and caution as it is in their power to em— 
ploy, in order to avoid being made the 
instruments of deception and fraud.” 


It is contended by the defendant, on the 
other hand, that the act of Minkler was 
willful,wanton,and criminal, not committed 
in the service of the defendant, and not 
within the line of Minkler’s duty or the 
scope of his employment, and therefore 
that the defendant should not be held 
liable. It is claimed that the California 
case cited by plaintiff (Bank of California 
v. W. U. Tel. Co., 52 Cal. 280) is distin- 
guished from the one at bar, in that the 
negligence of the regular agent of the tele- 
graph company in allowing another to 
transact the business of the company was 
the underlying basis of the action, and that 
anything said by the court as to the lia- 
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bility of the company if the fraudulent 
act had been committed by the regular 
agent was wholly outside of the case,and 
must be considered as dictum. In sup- 
port of this contention the defendant cites 
a later decision by the same court, in the 
case of Stephenson v. Southern Pac. Co., 
93, Cal 558, in which it claims a different 
rule of law is announced, as follows: 


“The rule is, of course, well settled 
that the master is civilly liable for the 
wrongful or negligent act of the servant 
committed while in his service, and 
within the scope of his employment; that 
is, in the transaction of the master’s bus- 
iness And the converse of the rule is 
equally well settled,—that when a servant 
acts without any reference to the service 
for which he is employed, and not for the 
purpose of performing the work of his 
employer, but to effect some independent 
purpose of his own, the master is not re- 
sponsible in that case for either the act or 
omission of the servant.” 


And in substantiation of this statement 
the court says: 


“The rule of law which makes the mas- 
ter liable to respond in damages for the 
act or omission of the servant ‘implies 
that the master will not in any case be 
liable for wrongs committed by the servant 
while not acting within the scope of his 
authority. This rule isso reasonable that 
the grounds on whichit rests need scarcely 
be suggested. In all the affairs of life, 
men are constantly obliged to act by 
others, but no one could venture to so 
act if the mere circumstance that he 
employed another to act for him about 
any general or particular business made 
him an insurer against all wrongs which 
such person might possibly commit during 
the period of such employment. * * * 
In other words, if the servant steps aside 
from his master’s business, for how short 
atime soever, to commita wrong not 
connected with such business, the relation 
of master and servant will be for the time 
suspended. 2 Thomp. Neg. 885, 886.” 


Upon the state of facts presented in 
that case, the court decided that the em- 
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ploye committed a wanton act, entirely 
without the scope of hisauthority. Hav- 
ing reached that decision upon the facts, 
the application of the rule of law just 
quoted was undoubtedly correct. And, 
following that order of investigation in 
the case at bar, the question arises, was 
the employe, Minkler, acting within the 
scope of his authority when he committed 
the act complained of? In the case of 
Reynolds v. Witte, 13 S. C. 5, an 
agent had fraudulently misappropriated 
negotiable collaterals deposited with 
him on a loan of his principal’s money; 
and it was argued that, while mas- 
ters are responsible for injuries done 
by the negligence of their servants while 
acting within the scope of their employ- 
ment, they are never liable for injuries 
willfully committed where the agents 
have other purposes than executing their 
masters’ orders. The court, in discussing 
the question of the “scope of agency,’ 
said: 


‘It is difficult to understand upon what 
ground the principal should be held liable 
for the negligence of his agent, and not 
for his fraud, where the act is done or 
omitted to be done to the very property 
as to which the agency exists, and in the 
course of the agency. Fraud by which 
the property is lost is generally considered 
one of the forms of gross negligence. 
What is the proper understanding of the 
phrase ‘within the scope of the agency’? 
Does ‘the scope’ include negligence and 
exclude fraud? It cannot properly be re- 
stricted to what the parties intended in 
the creation of the agency; for that would 
also exclude negligence, as no agent is 
appointed for the purpose of being negli- 
gent, any more than for the purpose of 
acting fraudulently. The question cannot 
be determined by the authority intended 
to be conferred by the principal. We 
must distinguish between the authority to 
commit a fraudulent act, and the author- 
ity to transact the business in the course 
of which the fraudulent act was commit- 
ted. Tested by reference to the intention 
of the principal neither negligence nor 
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fraud is within ‘the scope of the agency’; 
but, tested by the connection of the act 
with the property and business of the 
agency, fraud in taking the very property 
is as much ‘within the scope of the agency’ 
as negligence in allowing others to take it. 
The proper inquiry is whether the act was 
done in the course of the agency, and by 
virtue of the authority asagent. If it was, 
then the principal is responsible, whether 
the act was merely negligent or fraudu- 
lent.” 


The same reasoning is followed in the 
case of Dougherty v. Wells, Fargo & Co., 
7 Nev. 368, 373, where the plaintiff de- 
livered an old certificate of deposit to the 
agent of the express company for the 
purpose of having it sent to San Francisco 
to be renewed, and the agent fraudulently 
procured it to be cashed, and appropriated 
the money to his own use. The court 
held that the express company was liable, 
for the following reasons: 


“The liability, however, in such case 
arises not upon the rule that the agent 
acted for the principal in that particular 
transaction, but because he is employed 
by the principal in that character of bus- 
iness,and is so held out as a person auth- 
orized and fully to be trusted therein, 
When the agent in such case does an act 
which is apparently within the general 
scope of his authority, although not so in 
fact, if the principal were not held liable 
for the act, a third person,who had reason 
to believe that the agent was reliable,and 
possessed authority in the particular mat- 
ter, from the general character of his em- 
ployment, might suffer loss. Hence the 
law holds the principal liable, upon the 
ground that he,rather than a third person 
equally innocent, should suffer.” 


Cooley, in his work on Torts (2d Ed.), 
very tersely states the rule governing 
this class of cases, on page 629, as fol- 
lows: 


“The test of the master’s responsibility 
is not the motive of the servant, but 
whether that which he did was something 
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his employment contemplated, and some- 
thing which, if he should do it lawfully, he 
might do in the employer’s name.” 


Viewing the facts of the case at bar in 
the light of the doctrines above enunciated, 
it is apparent that, although the act of 
Minkler in reality exceeded the scope of 
his employment, as contemplated by his 
employer, it was an act which would have 
been lawful if it had been honest. It was 
committed while he was engaged in and 
about the business assigned to him, and it 
was by reason of such assignment, and 
the character of the duties he was required 
to perform, that he was enabled, with the 
assistance of a confederate, to commit 
the fraud upon the plaintiff. The bus- 
inesss with which he was _ intrusted 
involved a duty owed by the telegraph 
company to the company,—a duty which 
third persons dealing with the telegraph 
company in good faith were warranted in 
presuming would be faithfully performed. 


And, although the defendant's employe 
acted in violation of this duty and 
authority,yet the defendant would be held 
responsible, on account of its own obliga- 


of his 


tion to the parties dealing with it. This 
principle is well stated in Bank of Batavia 
v. New York, L. E. & W. R. Co., 
106 N. Y. 195, and _ cases cited, — 
that, where an agent has been clothed by 
his principal with power to do an act, in 
case of the existence of some fact peculiarly 
within the knowledge of the agent, and 
where the doing of the act is in itself a 
representation of the existence of that 
fact, the principal isestopped from deny- 
ing its existence, as against third parties 
dealing with the agent in good faith, and 
in reliance upon the representation. In 
the present case the plaintiff bank took 
the precaution to make special inquiry of 
the defendant’s agent at Palo Altoas to 
the correctness of the telegraphic order 
in controversy,,and upon receiving an 
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affirmative reply, relied upon such repre 
sentation, and acted accordingly. No 
further care or caution was obligatory 
upon it. If it had telegraphed to the pur- 
ported sender of the message at Los An- 
geles, the telegram would probably have 
passed through the hands of the same 
operator in San Francisco, and the fraud 
could have been repeated. If inquiry by 
mail had been resorted to, the acknow- 
ledged object of the telegraphic service 
would be defeated, as no saving of time 
would be accomplished. Under such cir- 
cumstances as these, if the principal could 
secure immunity from the fraudulent acts 
of its agent, the confidence and security 
necessarily reposed in the operations of 
telegraph companies would be utterly des- 
troyed, and their service in transactions 
of importance be rendered worthless, as 
public corporations of that character 
would serve as a too ready means of sub- 
terfuge for the weak and criminal minded. 
Minkler was acting within the line of his 
known powers, and any loss arising from 
his dishonesty, when acting within the ap- 
parent scope of his agency, should be 
borne by those who enabled him to per- 
petrate the fraud, rather than by those 
who innocently suffered. Warren-Scharf 
Pav. Co. v. Commercial Nat. Bank, 38 C, 
C. A. 108, 


The next question relates to the 
measure of damages. (Upon this point 
the court holds that a principal, though 
liable to make compensation for the will- 
ful and fraudulent acts of an agent done 
within the scope of his employment, can- 
not be subjected to exemplary or punitive 
damages on account of suchacts. Further 
under Civ. Code Cal. Section 3336 pro- 
viding that the damages recoverable for 
wrongful conversion shall include ‘‘a fair 
compensation for the time and money 
properly expended in the pursuit of the 
property,” reasonable attorney’s fees 
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properly expended by one in recovering a 
large part of asum of money obtained from 
him through the fraud of another's agent, 
for which the principal is liable, are recov- 
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erable as an element of compensatory 
damages in an action against the prin- 


cipal). 


Judgment for plaintiff. 


ALTERATION, 


Raised Note - Discount by Bank — Recovery. 


Bank of Commerce v. Holderman, court of appeals of Kentucky, 
October 17, 1900. 


In an action by a bank upon a note for 
$2,350, the maker denied liability alleging 
it had been raised from $350. The bank 
replied, denying that the note had been 
altered. Upon the issue thus joined, the 
jury found for defendant. Upon appeal 

Held: While the law in this state is set- 
tled that, if a negotiable bill or note is so 
negligently drawn, with blank spaces left 
for the addition of other words or figures, 
so that alterations can be made therein 
without exciting the suspicion pf an or- 
dinarily prudent business man, the loss 
ought to fall on the party in fault, yet as 
this issue was not raised by the pleadings, 
but the bank on the contrary denied the 
alteration, the trial court was right in re- 
fusing to submit to the jury the question 
of the maker's negligence in executing the 
note in such form as to invite alteration, 
and upon the issue raised, the court’s in- 
structions were proper, the testimony 
supports the verdict, and the judgment 
should be affirmed, 


Action by the Bank of Commerce 
against W. N. Halderman upon a nego- 
tiable note. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


BurNuHAM, J. Appellant is a duly in- 
corporated bank, with the powers usually 
enjoyed by such institutions. On the 6th 
day of May, 1898, it filed its petition in 
the Jefferson Circuit Court, wherein it al- 
leged that on the 15th day of November, 
1897, appellee and Joseph Clark executed 
and delivered to W. R. Noble their ne- 


gotiable promissory note for $2,350; that 
before the maturity thereof Noble dis- 
counted and assigned the said note to it, 
and received the proceeds thereof; that it 
thereby became, and had ever since been, 
the owner and holder of said note; that 
upon the maturity thereof it was duly pre- 
sented for payment, which was refused; 
and it asks judgment therefor. The note 
sued on was filed as an exhibit with the 


petition, and is as follows: 


**$2,350. Louisville, Ky., Nov. 18, 1897. 
Four months after date we promise to pay 
to the order of ourselves twenty-three 
hundred and fifty dollars, without defal- 
cation, value received, negotiable and pay- 
able at the American National Bank, 
Louisville, Ky. 

[Signed] Joseph Clark. 
W. H. Halderman.” 

Indorsed by the same parties and W 


R. Noble. 


Appellee, Halderman, filed his separate 
answer in three paragraphs. In the first 
paragraph he says that the signature to 
the note sued on, and the indorsement on 
the back thereof, are genuine, but that 
the note, at the time he signed and in- 
dorsed it, was for $350; that, without his 
authority, knowledge or consent, it had 
been altered and changed; that before 
the figures ‘*350” on the face of the note 
the figure “2” had been placed, which 
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made the figures “2,350” instead of “350” 
as originally signed and indorsed by him; 
that before the writing of “three hundred 
and fifty dollars” in the body of the note 
there was written, without his knowledge, 
authority or consent, the word ‘‘twenty,” 
which made the writing read ‘‘twenty- 
three hundred and fifty dollars” instead 
of “three hundred and fifty dollars” and 
pleaded that by such alteration he was re- 
leased and discharged from all liability on 
said note. Inthe second paragraph he 
alleges that at the time he executed the 
note he believed that it was the renewal 
of a certain note due by the Louisville 
Turkish Bath Company, which he had 
previously indorsed. Inthe third para- 
graph he charges the fact to be that the 
note was not really the property of the 
appellant. 

Appellant, by reply to the first para- 
graph of the answer of appellee, denies 
that at the time appellee signed and in- 
dorsed the note in question it was only 
for $350, or for any sum less than $2,350, 
or that, after said defendant had signed 
and indorsed said note, it was altered or 
changed; and in like manner it denies 
that before the figures ‘‘350” on the face 
of the note the figure “2” was placed after 
appellee had signed and indorsed it, or 
that the note, when signed and indorsed 
by the appellee, was or ever had read 
for any sum less than $2,350, as it now 
stands; and in like manner denies that 
the word ‘‘twenty” in the body of the 
note, before the words ‘‘three hundred 
and fifty,” was placed there without the 
authority, knowledge or consent of ap- 
pellee after he had signed it; and in like 
manner denies that any of the alleged 
changes were made on the note after it 
had been signed by defendant, or that 
they were placed there without his author- 
ity, knowledge or consent, either by fraud 
or forgery, or that by reason of such al- 
teration or forgery, or any other cause, 
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the defendant was released or discharged 
from any liability thereon. It further al- 
leges that in November 1897, a duplicate 
of the note sued on was presented to it 
for discount, but that upon inspection it 
was discovered that it was dated on Sun- 
day, and it declined to discount it for 
this reason alone; and that thereupon ap- 
pellee destroyed it, and substituced the 
note sued on, without altering or chang- 
ing the amounts named therein, and that 
thereupon they in good faith purchased 
the note and paid the proceeds to Noble, 
the holder. With these issues thus de- 
fined the case was tried before a jury, and 
resulted in a verdict and judgment for 
the defendant, Halderman. 

The grounds relied on for reversal are 
that the court erred in refusing to submit 
to the jury the question of Elalderman’s 
negligence in executing the note sued on 
in blank, or in such form as to invite the 
alteration therein complained of, by Clark, 
in such a manner as not to excite the sus- 
picion of an ordinarily prudent business 
man upon an inspection thereof; and be- 
cause the court failed to instruct the jury 
as to whether or not the appellant in good 
faith received and discounted the note 
sued on, with or without any knowledge 
of any alteration having been made there- 
in by Clark; and in failing to tell the jury 
that, if appellant received and discounted 
said note without any knowledge of any 
alteration having been made therein by 
Clark, the law is for the plaintiff, and the 
jury should so find. 

In the instructions given to the jury 
the issue was limited to the point as to 
whether or not the note sued onhad been 
changed or altered by the insertion of 
the figure “2” before the figures “350,” 
and the word “twenty” before the words 
“three hundred and fifty” in the body of 
the note, before it had been signed and 
delivered by appellee, Halderman. Upon 
the trial Halderman testified unequivocal- 
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ly that both alterations were made after it 
had been signed and delivered by him. 
The main testimony conducing to rebut 
this statement of Halderman was the face 
of the note itself, which clearly indicates 
that the words “twenty-three hundred and 
fifty,” were all written in the body of 
the note in the same handwriting, and 
that the space occupied by the word 
“twenty” before the words “three hun- 
dred and fifty” was the space in which the 
word should have been written; and the 
further testimony based on the execution 
ofa note in all respects similar, which was 
dated on Sunday, and which appellee, 
Halderman, testified was destroyed in his 
presence. 

The law in this state is well settled that 
if a negotiable bill or note is so negligent- 
ly drawn, with blank spaces left for the 
addition of other words or figures, so that 
alterations can be made therein without 
exciting the suspicion of an ordinarily 
prudent business man, the loss ought to 
fall on the party in fault. See Woolfolk 
v. Bank, to Bush, 517; Blakey v. John- 
son, 13 Bush, 204; Newell v. Bank, 13 
Ky. Law Rep. 776. 

But it does not seem to us that this 
issue is raised by the pleadings. If Hal- 
derman left the blank spaces in the body 
of the note where the word ‘‘twenty” 
could be inserted, so as not to excite the 
suspicion of a careful business man, he 
would have been undoubtedly liable upon 
it to any bona fide holder thereof without 
notice, when the note had been filled out 
for a larger amount, as courts of equity 
will not aid one who has been guilty of 
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negligence, and caused the mischief of 
which he complains; but if appellant in- 
tended to rely upon the faulty or negli- 
gent execution of the obligation sued on, 
and that such negligence facilitated the 
alteration complained of, so as to de- 
ceive it, and that this negligence was 
the proximate cause of the loss, it was 
necessary, in order to raise this issue, 
to have specifically relied upon it in its 
reply. There is no allegation or charge 
in the pleading that appellee was neg- 
ligent or careless in the execution of the 
note sued on, and that by reason of 
such negligence appellant had been de- 
ceived and induced to purchase the 
note, and thereby incurred loss. 

As the instructions to a jury must be 
based upon and applicable both to the 
pleadings and the evidence, and should 
neither be broader nor narrower than“ 
the pleadings, but should be predicated 
on all of the issues raised by the 
pleadings and supported by the evi- 
dence, they should not divert the at- 
tention of the jury to an issue not raised 
by the pleadings. See 11 Enc, Pl. & 
Prac. 158, and the authorities there cited. 
The pleadings in this case allege, in sub- 
stance, the execution of the note sued on. 
The answer denies this, and states that 
the note had been altered, and the altera- 
tions are set forth. The reply is, in sub- 


stance, nothing more than a denial of the 
averments of the answer, and on this issue 
alone the court properly instructed the 
jury, ignoring all others, and we are of 
the opinion tnat the testimony supports 
the finding of the jury on thiS single issue. 
Judgment affirmed. 
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CERTIFICATE OF DEPOSIT. 


Demand Certificate of Deposit—Statute of Limitations. 


Mereness v. First National Bank of Charles City, Supreme Court 
of Iowa, October 4, 1900. 


A bank certificate of deposit, payable 
on demand, is in effect a promissury note, 
and the Statute of Limitations begins to 
run against the same from the date of the 
certificate. The death of the depositor 
does not interrupt the running of the 
statute; nor is a false statement of the 
bank’s officer to the representative of the 
deceased that there is no evidence of the 
certificate on its books, such fraudulent 
concealment, as will toll the statute 
against the certificate. 


Appeal from district court, 
county; C. H. Kelly, Judge. 

The petition was filed October 19, 1895, 
alleging that on April 12, 1881, Isaac 
Mereness deposited with defendant $1,- 
ooo for which it issued a demand certifi- 
cate of deposit, since lost; that said 
Mereness died October 10, 1888, and 
plaintiff was appointed administrator of 
his estate in May, 1889; that plaintiff 
demanded of defendant the money due 
on said certificate in June, 1889, where- 
upon he was falsely informed by defend- 
ant’s cashier and president that there was 
no money due said Isaac Mereness on 
said certificate, or his representative, and 
refused payment; that said misstatement 
was knowingly made, for the purpose of 
preventing plaintiff from collecting the 
same; that to a written inquiry addressed 
the cashier he responded the same year 
that he had made an examination of the 
books of the bank, and could find no 
money to the credit of said Mereness, or 
belonging to him orhis heirs, and re- 
quested plaintiff to look the matter up, 
whereas he knew said books showed a 
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deposit of $1,000 due and owing to said 
Mereness or his representative, and made 
the communication with an intent to mis- 
lead and deceive plaintiff and conceal 
from him the facts; that plaintiff discov- 
ered the truth but a few months prior to 
bringing this action, and he asks judg- 
ment for the $1,000 with interest from 
date of deposit. The defendant’s demur- 
rer that the cause of action appeared to 
be barred by the statute of limitations 
was sustained. From judgment dismiss- 
ing the petition, plaintiff appeals. 
Affirmed. 


Lapp, J. In the early case of Bean v. 
Briggs, 1 lowa, 488,this court held a time 
certificate of deposit, in the usual form, 
negotiable, for that it possessed all the 
characteristics of a promissory note. 
Story defines a ‘‘promissory note” to be 
“a written engagement by one person to 
pay another person, therein named, abso- 
lutely and unconditionally, a certain sum 
of money atatime specified therein.” 
Story, Notes, § 1. 

The ordinary certificate of deposit is 
precisely within this definition, and it is 
generally held that such certificates are, 
in effect, promissory notes,and governed, 
with certain exceptions,by the same rules. 
Klauber v. Biggerstaff (Wis.) 3 N. W. 
357; Bank v. Brown, 45 Ohio St. 39; 
Institution v. Weedon, 18 Md. 320; note 
to O’Neill v. Bradford, 42 Am. Dec. 575; 
5 Am. & Eng. Enc. Law (2d Ed.) 803, 
and cases collected. The decisions 
reaching a contrary conclusion seem to 





LEGAL DECISIONS. 


rest on the peculiar wording of particular 
certificates. See Patterson v. Poindexter, 
6 Watts & S. 227,40 Am. Dec. 554; O'Neill 
v. Bradford, supra. 

The exceptions referred to relate to the 
necessity of a demand before suit may be 
maintained or the statute of limitations 
begins to run. The cases so holding seem 
to rest on the theory that the transaction 
not alone creates a debt against the 
drawer of the certificate, but is also in 
the nature of a bailment,—in contempla- 
tion of law a deposit, and not a loan,—and 
hence that a demand is essential before 
the holder is entitled to the return of his 
money. Payne v. Gardiner, 29 N. Y. 146 
(divided court); Bellows Falls Bank v. 
Rutland Co, Bank, 40 Vt. 377; Brown v. 
McElroy, 52 Ind. 404; Munger v. Bank, 
85 N. Y. 580; McGough v. Jamison, 107 
Pa. St. 336; Schute v. Bank, 136 Mass. 
487. 

The settled doctrine of this court, how- 
ever, seems to be that, when a person de- 
posits money in a bank in the usual course 
of business, he loans it to the bank, which 
becomes his debtor to the amount of his 
deposit, and not his bailee therefor. 
Lowry v. Polk Co., 51 Iowa, 50; Long v. 
Emsley, 57 lowa, 11. See cases collected 
in 3 Am. & Eng. Enc. Law, 826. The 
title to the money passes to the bank, and 
becomes subject to its absolute control. 
The depositor cannot lay claim to the 
specific money, nor can he maintain an 
action in replevin or trover therefor, 
His sole remedy is assumpsit. A prom- 
issory note payable on demand is due 
presently, and the statute of limitations 
begins to run from its date. See note to 
Merritt v. Todd, 80 Am. Dec. 243. 

Why a different rule should be applied 
to a contract held to be an exact equiva- 
lent of such a note we are unable to dis- 
cover. Certificates of deposit in the 
usual form are no more nor less than 
promissory notes by the banks issuing 
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them, and, if there is any valid reason 
for declaring the one due at its date and 
the other only on demand, this has not 
been disclosed by the very eminent courts 
making such a distinction. The reason- 
ing of Payne v. Gardiner, 29 N. Y. 146, is 
quite as persuasive when applied to a de- 
mand note. There appears to be no ten- 
able ground for not applying the rule per- 
taining to promissory notes payable on 
demand, and holding that the statute of 
limitations commenced to run at the date 
of this certificate. Curran v. Witter, 68 
Wis. 16; Mitchell v. Easton, 37 Minn. 
335; Tripp v. Curtenius, 36 Mich. 494; 
Brummagin v. Tallant, 29 Cal. 504; Lynch 
v. Goldsmith, 64 Ga. 42; Hunt v. Divine, 
37 Ill. 137. See First Nat. Bank of Rapid 
City v. Security Nat. Bank of Sioux City 
(Neb.) 15 L. R. A. 386, and note 11 (s. c, 
51 N. W. 305). 

2. It is the settled doctrine of this state 
that, where a party against whom a cause 
of action has accrued in favor of another 
by actual fraudulent concealment prevents 
such other from obtaining knowledge 
thereof, the statute of limitations will be- 
gin to run fromthe time the right of 
action is discovered or might have been 
discovered by the exercise of ordinary 
diligence. District Tp. v. French, 40 
Iowa, 601; Findley v. Stewart, 46 Iowa, 
655; Bradford v. McCormick, 71 Iowa, 
129; Wilder v. Secor, 72 Iowa, 161; 
Carrier v. Railway Co., 79 Lowa, 80, See 
note to Shellenberger v. Ransom (Neb.) 
25 L. R. A. 566 (s. c. 47 N. W. 700). 
As we have seen, the action accrued at 
the time the money was deposited, 
October 12, 1881, and, as no fraud 
against deceased is charged, the statute 
commenced to run at that time. It 
was not interrupted by his death. Gre- 
ther v. Clark, 75 Iowa, 383; Murphy v. 
Railway, 80 Iowa, 26. And, generally, 
the statute may not be suspended after 
beginning to run. Black v. Ross (lowa) 
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81 N. W. 229. There are exceptions to 
this rule, as when no opportunity is af- 
forded to resort to the courts, as in case 
of war. (Amy v. Watertown, 130 U.S. 
320, 9 Sup. Ct. 530, 32 L. Ed. 953), or 
absence from the state (section 345 Code). 
But we have discovered no case holding 
that deception by the party liable will toll 
the statute. Here what is alleged to have 
been said and written amounted to no 
more thana denial of liability, and that 
evidence thereof existed in the books of 
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the bank. The deceased must have 
known other-vise, and plaintiff acquired 
the right of action as his representative 
more than seven years after it had ac- 
crued. Surely, under such circumstances, 
the claim of the reputed debtor, though 
knowingly false, that he owed nothing, 
and had no evidence to the contrary, fur- 
nished no reason or excuse to the creditor 
for not instituting suit within the statu- 
tory period. Affirmed. 
GRANGER, C, J., not sitting. 


NOTE. 


Failure to present in reasonable time—Insolvency of maker— Liability 
of indorser. 


O’Neill v. Meighan, New York Supreme Court, Appellate Term 
October 4, 1900. 


Where a note is payable on demand, it 
must be presented within a reasonable 
time after the making thereof in order to 
hold the indorser liable thereon; and in- 
jury will be presumed until it is proved 
that no damage could have resulted from 
the failure to do so. 

The mere insolvency of the maker is 
not sufficient reason for the failure to 
make seasonable presentment. 


Appeal from Municipal Court, Borough 
of Manhattan. 


Action by Hugh O’Niell against Thomas 
J. Meighan, as indorser of a demand note, 
to which defendant interposed a defense 
that the note was not presented within a 
reasonable time after the making of the 
same. 


Judgment for defendant. Affirmed. 
Per Curiam. The record discloses suf- 

ficient evidence to justify a finding that 

the note in suit was not presented within 


a reasonable time. The said note was 
payable on demand, without interest, and 
was given by the maker in part settlement 
of a previous indebtedness to the holder. 
It was therefore incumbent upon the 
plaintiff, in order to hold the defendant 
herein liable as indorser upon said note, 
to present the same within a reasonable 
time after the making thereof (Crim v. 
Starkweather, 88 N. Y. 339) and injury 
will be presumed until it is made to ap- 
pear that no damage could have resulted 
from the failure sotodo. The mere in- 
solvency of the maker is not a sufficient 
reason for the failing of a seasonable pre- 
sentment. Smith v. Miller, 52 N. Y. 545; 
Manning v. Lyon, 17 Hun, 345; Carroll 
v. Sweet, 128 N. Y. 19. 

Since the plaintiff failed to show that 
injury did not result from the omission 
to present the note in due time, the jus- 
tice was right in rendering judgment as. 
he did in favor of the defendant. 
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TRUST DEPOSIT. 


Deposit by ‘‘A in trust for B’’— Creation of Irrevocable Trust—Liability of 
A’s Estate to B, for Money Withdrawn During Life of A. 


Robertson v. McCarthy, New York Supreme Court, Appellate Division, 
Second Department, October 12, 1900. 


A deposited $3,000 ina savings bank 
in the name of ‘‘A, in trust for B.” A re- 
tained the pass book until his death, and 
B was never informed nor had any know- 
ledge of the deposit until after A’s death. 
During his life, A drew out $2,000 of the 
deposit. After his death, his adminis- 
trator delivered the book to B. This ac- 
tion is by B against the administrator of 
A, to recover the $2,o00 drawn out by A, 
with interest. 

Held: Under the facts, an irrevocable 
trust in the entire deposit was created in 
favor of B, at the time such deposit was 
made, and he is entitled to judgment for 
the amount claimed. 


Appeal from trial term, Kings county. 

Action by Harriet S. Robertson, as ex- 
ecutrix of Cornelius S, Robertson, against 
Libbie Robertson McCarthy, as adminis- 
tratrix of Stout Robertson, to recover a 
trust deposit. From a judgment in favor 
of the plaintiff, defendant appeals. Af- 
firmed. 

Argued before Goodrich, P. 
Bartlett, Woodward, 


Jenks, JJ. 


J., and 
Hirschberg and 


HirscuHBerG, J. On the 7th day of 
July, 1898, an account was opened in the 
Bowery Savings Bank, for the sum of $3,- 
ooo, in the name of 


‘Stout Robertson, in trust for 
Cornelius S., brother.” 


It seems to be conceded that the money 
deposited was the individual property of 
Stout Robertson. ‘The pass book was de- 
livered to Stout Robertson, and remained 


in his possession until his death, which 
occurred on the 20th day of February, 
1899, and it was admitted upon the trial 
that his brother, Cornelius S., ‘‘had never 
been informed and never had any knowl- 
edge of the existence of this bank ac- 
count in the name of Stout Robertson, in 
trust for Cornelius S. Robertson, until 
after the death of Stout Robertson, and 
the appointment of the administrator of 
his estate.” The administrator of the 
estate of Stout Robertson delivered the 
bank book to Cornelius S. Robertson, 
upon the latter’s demand, after his 
brother’s death, and no question is made 
as to the balance then remaining on de- 
posit. Stout Robertson, however, drew 
from this account the sum of $2,000 on 
the 3d day of January, 1899, and convert- 
ed the same to his own use, and this ac- 
tion was brought by Cornelius S. Robert- 
son in June, 1899, to recover that sum 
with interest. Cornelius S. Robertson 
having died on the 12th day of August, 
1899, the action was continued by the 
plaintiff as his executrix, and has resulted 
in a judgment inher favor. Cornelius S. 
was poor, while Stout Robertson was 
worth about $10,000. The wife of Stout 
Robertson died in May, 1898, leaving no 
children or descendants 

The only question presented on the ap- 
peal is whether the facts stated establish 
the creation of an irrevocable trust in the 
entire deposit on July 7, 1898, the depos- 
itor then irreclaimably devesting himself 
of the beneficial ownership. On behalf 
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of the defendant it is claimed that the de- 
positor, retaining the pass book’ with the 
trust undisclosed, thereby reserved the 
right to reduce the amount of the deposit 
at will, and that, taking in view the entire 
transaction, his intent must be assumed 
to have been to create a trust only in so 
much of the fund as remained on deposit 
at the time of his death. I think the 
question of law is settled in this state in 
favor of the plaintiff. Theintent of the 
depositor at the time of the deposit de- 
termines the nature and legal effect of the 
act, and all the surroundings, facts, cir- 
cumstances, and declarations will be taken 
into consideration on the question of in- 
tent; but the deposit in the form of a trust, 
unqualified and unexplained, creates a 
trust at the time, which, once legally es- 
tablished, cannot be revoked, in the ab- 
sence of a reservation of the power of re- 
vocation. The precise question involved 
in this appeal was decided by the gen- 
eral term in this department in Scott v. 
Harbeck, 49 Hun, 292. In that case the 
entire fund, after being deposited by the 
owner in her own name in trust for the 
plaintiff, was drawn out by the depositor, 
and converted to her own use, and a judg- 
ment against her estate for the amount so 
drawn out and converted was upheld and 
affirmed. That the mere deposit in the 
form referred to, without qualification or 
explanation, creates a valid trust, has 
been frequently decided by the courts; 
the latest instances being the cases of 
Williams v. Bank, 51 App. Div. 332, and 
Harrison v. Totten, 53 App. Div. 178, 
And in Decker v. Institution. 15 App. 
Div. 553, it was expressly held by this 
court that such a trust, when once es- 
tablished, could not be revoked by the 
party creating it. 

A re-examination of the authorities con- 
firms the accuracy of these decisions. 
In the leading case of Martin v. Funk, 75 
N. Y, 134 the court held that a deposit 
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of funds in the name of the owner, i! 
trust for another, the depositor retaining 
the pass book and not disclosing to the 
beneficiary the fact of the deposit, con- 
stituted a valid declaration of trust. Thx 
court, however, said (page 143): “It is 
not necessary to decide that surround- 
ing circumstances may not be shown 
to vary or explain the apparent charac- 
ter of the acts, and the intent with which 
they were done. The facts developed 
may not be so unequivocal as to be re- 
garded as conclusive.” The court sug- 
gested that the depositor “may have be- 
lieved that the deposits might be with- 
drawn during her life, and the money 
converted to her own use, It is not clear 
that she entertained such a belief, but, if 
she did, it would not change the legal ef- 
fect of her acts.” 

In Willis v. Smyth, 91 N. Y. 297, it was 
held that the fact that the depositor drew 
the interest from time to time, and pre- 
sumably used it for her own purposes, 
did not detract from the character in 
which she held the deposit as trustee. 
The court said (page 301): ‘‘She may 
not have been aware that she had no right 
to draw from the trust fund, but that fact 
would not take away the character which 
she had given to that fund.” 

In Mabie v. Bailey, 95 N. Y. 206, the 
court of appeals affirmed a recovery by 
the donee against the estate of the donor 
for the entire deposit which had been 
drawn out by the depositor during his 
lifetime. It is true that in this case there 
were facts other than the deposit itself to 
indicate that the donor at the time of the 
deposit intended to devest himself of the 
beneficial interest in the fund. But there 
was no suggestion that the trust would 
not have been sufficiently established 
without the aid of these extraneous facts. 
On the contrary, the court said (p. 210): 


“These facts, which were proved with- 
out contradiction, confirm the proof ftr- 
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nished by the bank books and pass book 
of the creation of a trust, and exclude the 
supposition that the transaction was not 
intended to be that which the written ev- 
idence, unexplained, imports.” 


And while it was suggested that the 
mere fact of the deposit was not such con- 
clusive proof of the creation of a trust as 
to preclude evidence of contemporaneous 
facts and circumstances constituting the 
res geste, and indicating some other mo- 
tive, it was made quite clear that the 
subsequent withdrawal of the fund by the 
depositor could in no respect impair or 
destroy the trust originally created. The 
court said (page 211): 


‘‘The fact that the deposits for the 
plaintiff and others were subsequently, in 
1867, drawn out by Dr. Bailey, is not ie- 
gitimate evidence that he did not intend 
when the deposits were made to create a 
beneficial trust for the beneficiaries named. 
If the withdrawal was with intent on his 
part to ignore the trust, and to convert 
the money to his own use, it might be 
competent evidence of a change of pur- 
pose, butit throws no light on the origin- 
al transaction. We think the facts shown 
on the part of the defendant, if competent 
at all, were so vague and indeterminate 
that they cannot be considered as raising 
a conflict as to the intention of the testa- 
tor, or in weakening the strong affirmative 
evidence of intention given on the part of 
the plaintiff. ‘The court was therefore 
justified in refusing to submit the question 
to the jury. The trust once established, 
and no power of revocation having been 
reserved, it was, within the authorities, ir- 
revocable. Minor v. Rogers, 40 Conn, 
512, 16 Am. Rep. 69; Martin v. Funk, 
supra.” 


In Re Mueller, 15 App. Div. 67, Presid- 
ing Justice Goodrich summarized the de- 
cisions as follows (page 69): 


“There is no question that, by the law 
of this state, whenever a deposit is made 
in a savings bank by a person in his own 
name in trust for another, and there are 
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no circumstances rebutting the presump- 
tion, it will be conclusively presumed that 
the depositor has devested himself of the 
legal and beneficial title to the fund, and 
has vested himself with the legal title as 
trustee for the person named as cestui 
que trust. Martin v. Funk, 75 N. Y. 134; 
Boone v. Bank, 84 N. Y. 83; Willis v. 
Smyth, 91 N. Y. 297; Mabie v. Bailey, 95 
N. Y. 206; Fowler v. Bank, 113 N. Y. 
45°, 453: Beaver v. Beaver, 117 N. Y. 
421.” 


In Decker vy. Institution, supra, it was 
held that where a deposit was originally 
made by the owner of a fund with the in- 
tention of creating a trust in favor of his 
sister, he could not thereafter lawfully 
transfer the account to and for the bene- 
fit of his wife. 

The defendant insists that the effect of 
the recent case of Cunningham v. Daven- 
port, 147 N. Y. 43, is to modify some of 
the views expressed in former opinions of 
the court of appeals, and to overrule the 
case of Scott v. Harbeck, supra. I do not 
so understand the decision. The court 
found in that case, in the testimony of 
the depositor himself given on the trial 
to the effect that when he deposited his 
money in his own name in trust for his 
brother he had no intention of giving the 
latter the money or of permitting him to de- 
rive the benefit of it, “a fulland complete 
explanation by the living depositor of his 
intentions,”’ which negatived the presump- 
tion of the creation of a trust. Inall the 
cases on the subject of these deposits the 
courts have held that the intention exist- 
ing at the time of the deposit should con- 
trol, and it was therefore proper for 
the individual by whom the deposit was 
made to testify on the subject of his in- 
tention. Notwithstanding the terms of 
the deposit, his disclaimer was accepted, 
and the conclusion reached that “the 
opening of the account as now explained, 
did not create a trust.” But that there 
was no thought of limiting in any way the 
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effect of the prior decisions by either the 
reasoning or the resultin the Cunningham 
case is apparent from the more recent de- 
cision in Farleigh v. Cadman, 159 N. Y. 
169, wherein the principles governing the 
former cases are reiterated and affirmed. 
The ruling in the case of Mabie v. Bailey, 
‘supra, followed in Scott v. Harbeck, supra, 
certainly has not been disturbed, and 
these decisions would seem to be control- 
ling and conclusive in the determination 
of this appeal. 

The defendant, however, produced a 
witness upon the trial who testified to 
conversations with Stout Robinson short- 
ly before his death, and it is claimed that 
the declarations then made should be per- 
mitted to destroy the trust, at least to the 
extent of the $2,000 drawn from the bank 
in January, 1899. The material portion 
of the testimony referred to is as follows: 


‘‘T had a number of conversations with 
Mr. Robertson, which he brought up him- 
‘self, regarding the disposition of his 
money. Mr. Robertson's wife had died 
previous to that, and he was kind of 
homeless, and thinking of these things; 
and the question which I had more for- 
cibly brought to my mind than anything 
else was the fact that he was going to 
make a will, and make a division of his 
money, and he mentioned the way he 
proposed to make that division. That 
conversation I remember distinctly, was 
in Washington, at an interview that I had 
there with him when he had met me at 
the table. Q. Can you tell me about when 
that was? A. Yes; I know that was about 
the early part of November, 1898. He 
told me that he had been contributing to 
his brother’s support from time to time, 
and that if anything should happen to him 
and he should die suddenly, his brother 
would need some money to carry him 
along while his estate was being settled, 
and he proposed to leave some money 
that way. Now I don’t remember any 
other particular conversation of Mr. Rob- 
ertson about that matter. I didn’t talk 
with him very much about it—indeed, I 
-did not want to encourage the conversa- 
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tion—until Christmas Day, at my resi- 
dence in Brooklyn, when he spoke to me 
casually about having made some arrange- 
ment for his brother, Cornell; and he 
asked me particularly—this I remember— 
as to whether I thought, in case he had 
left money that way, whether it would 
come to his brother in addition to his 
regular interest in the estate; and I told 
him that I thought it would; and he told 
me that he had made a mistake and would 
correct it; and I don’t remember. Short- 
ly after that Mr. Robertson went to 
Washington and I never saw him again 
until he died.” 


On cross-examination he testified: 


‘*He told me that he was going to leave 
some money, so that he could have some 
money immediately available, in case he 
should die without a will. Q. Did hesay 
he was going to or had done that? Well, 
now, that is a question that I can’t an- 
swer; I don’t remember whether he said 
he had, or was going to.” 


Assuming that this evidence was com- 
petent on the defendant’s behalf, and that 
it relates to the bank account in question, 
it is apparent that it does not tend to 
prove that Stout Robertson on the 7th 
day of July, 1898, when he opened the ac- 
count, did not intend to create a trust in 
the entire fund for his brother’s benefit. 
What the ‘‘mistake” was does not appear, 
nor whether it was of law or of fact. It 
does not appear in what manner it was to 
be corrected. Stout Robertson did not 
in fact make a will, and no direct allusion 
is made in the conversations to any pur- 
pose of drawing out money from the bank 
account. The declarations are certainly 
more consistent with the theory that at 
the time of the original deposit he in- 
tended to give the whole fund to his 
brother than that he only designed him 
to have what should be left when he 
died. The learned trial justice after hear- 
ing and weighing the evidence, has found 
asa fact that the money when deposited 
became the property of Cornelius, and 
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there is nothing in the subsequent declar- 
ations which either requires or justifies a 


SALE OF CLAIM FOR STOCKHOLDERS’ 
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reversal of that conclusion. 
ment should be affirmed. 


The judg- 


LIABILITY. 


Schaberg’s Estate v. McDonald, Supreme Court of Neb., September 
19, 1900. 


A receiver of a national bank may, 
during the pendency of an action in the 
state Court against a stockholder to en- 
force the latter’s statutory liability, sell 
the claim in suit when so authorized by 
the federal court, for less than its face 
value, and then prosecute his action 
against such stockholder to judgment for 
the full amount, 


Action by John W. McDonald, receiv- 
er, against the estate of H. H. Schaberg, 
to recover the statutory liability of the 
latter as stockholder in an 
tional bank. 

During the pendency of this action in 
the district court of Lancaster county, 
upon an order of the judge of the United 
States Circuit Court for the District of 
Nebraska, the receiver was ordered to dis- 
pose of all of the remaining assets of the 
bank, ‘‘including choses in action for as- 
sessments upon stockholders or judgments 
obtained upon liability of stockholders;” 
and in pursuance of such order the claim 
in controversy was by the receiver sold 
to one Schlesinger for $115, being about 
one-fifth of its face value. 

There was judgment for the receiver in 
the District Court for the amount of the 
assessment. Defendant, Schabert’s es- 
tate, brings error to the Supreme Court of 
Nebraska, and urges that the judgment 
cannot be sustained because during the 
pendency of this action in the District 
Court the claim had been sold by a re- 
ceiver to a third party, and the receiver 
no longer had any interest in the contro- 
versy; also, that a claim or demand of 


insolvent na- 


this character, being in the nature of a 
trust fund for the benefit of all the cred- 
itors of the bank, was not the subject of 
sale or transfer, nor could it be comprom- 
ised or compounded. 

Judgment for the receiver is affirmed 
and it is 

Held: 1. Under the provisions of section 
45 of the Code, a party may continue as 
plaintiff in an action, and prosecute the 
same to final judgment, after he has trans- 
ferred to another (and during the pendency 
of the action) his interest in the subject 
of the controversy. 

2. It is no defense to a stockholder in 
an insolvent national bank, who is sued 
by the receiver on his individual liability 
upon an assessment ordered by the comp- 
troller of the currency, to say that the 
receiver has unlawfully disposed of such 
claim,and that the creditors of such bank 
will not receive of the proceeds thereof 
as much as they are entitled to. 

3. A sale made by a receiverof a 
national bank under an order of a court 
of competent jurisdiction is a judicial 
sale, and the approval thereof by the 
court has the force and effect of a judg- 
ment, and such proceedings are not sub- 
ject to collateral attack. 

4. The United States circuit court hav- 
ing jurisdiction over a receiver and ques- 
tions growing out of the administration 
of the assets of an insolvent bank, this 
court will not interfere with such juris- 
diction or the carrying out of its orders 
and judgments. 

5. A receiver has authority to institute 
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proceedings and _ collect assessments 
ordered by the comptroller of the currency 
against stockholders of an_ insolvent 
national bank on their individual liability, 
and satisfaction of a judgment obtained 
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in such proceedings satisfies and obliter. 
ates the obligation, regardless of the dis. 
position made of the proceeds of such 
assessment by the receiver of such na- 
tional bank. 


TAXATION NATIONAL BANK SHARES. 


State ex rel. 


State Auditor v. Akins, supreme court of Ohio, June 


27, 1900. 


Application for mandamus by the state 
on relation of state auditor against one 
Akins. Writ refused. 


Per Curiam. A stockholder in a na 
tional or incorporated bank has not the 
right to have his indebtedness deducted 
from the value of his shares by the county 
auditor; but, when this has been done in 
former years, there is no law by which 
the deduction can thereafter be placed on 


the duplicate as an omission, and the taxes 
collected thereon. Sections 2781, 2782, 
Rev. St. apply only to persons required 
to make returns of their property for tax- 
ation; and the stock of a shareholder in 
a bank is returned, not by himself but by 
the cashier, and is assessed by the audit- 
or. The remedy for a false return bythe 
cashier is provided for in section 2769, Id. 
There was, however, no false return by 
the cashier in this case. Writ refused, 


NOTE PAYABLE “ON OR BEFORE.” 


Pagal v. Nickel etal, supreme court of Wisconsin, October 12, 1900. 


A promissory note, dated November 
30, 1898, promised to pay the amount “on 
or before four years after date.” Action 
was commenced on the note within a year 
after its date. 

Held: The words “on or before” un- 


doubtedly gave to the maker of the note 
the privilege of paying at any time before 
the end of the four years, but they did 
not give the holder of the note the right 
to enforce collection before that time. ‘The 
action was premature. 





DEPOSIT WITH INSOLVENT BANK. 


Chicago Title & Trust Co. v. Guest Co., Appellate Court of Illinois, Sept. 1900. 


Where a bank, within an hour after a 
deposit was made, closed its doors, and 
its officers concluded that within 24 hours 
that it was impossible to realize on the 
assets an amount sufficient to meet liabil- 


ities and enable thé bank to continue in 


business, the bank was presumed to have 
had knowledge of its insolvency when the 
deposit was received, and hence the de- 
positor was entitled to its return. 
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COLLECTION. 


Check on Only Bank in Another City—Roundabout Forwarding through Cor. 
respondents—Final Mailing to Drawee—Banking Customs Upheld. 


Wilson v. Carlinville National Bank, Supreme Court of Illinois, 
October 19, 1900. 


On June 1st, W deposited in the Car 
linville bank, for collection, a check in 
his favor on a bank at Gillespie, 19 miles 
distant, and the only bank in the place. 
The same day the Carlinville bank sent 
the check to a St. Louis bank for collec- 
tion, and the latter, June 2d, forwarded 
it to a Chicago bank which, on June 3d, 
mailed the check direct to the drawee. 
The drawee received it June 5th, and on 
June 7, returned as payment its draft on 
a St. Louis bank, which draft was not paid 
as the Gillespie bank failed June 8, before 
it was presented, In an action by the 
Carlinville bank against W to recover the 
amount of the check, which it had allowed 
him to draw prior to its coliection, there 
is judgment for the plaintiff, it being 

Held, 1. If a bank receives a check for 
collection by means of correspondent 
banks in accordance with the general cus- 
tom of banks, uses due care and diligence 
in forwarding the check, and reasonable 
prudence in selecting the correspondent, 
the latter is the agent of the owner, and 
the sending bank is not liable for any 
neglect or default of the correspondent 
bank. Under this rule, in view of which 
the parties must be assumed to have 
acted, the Carlinville bank is not liable 
for the failure to collect the check. 

2. Nor can the Carlinville bank beheld 
negligent in sending the check to the St. 
Louis bank, even if it knew, or had suffi- 
cient reason to be chargeable with knowl- 
edge, that that bank would, either directly 
or through the Chicago bank, send the 
check direct to the drawee, where the evi- 
dence showed— 

(1) along established general custom 
of collecting banks to mail checks 
direct to drawees, where the drawee 
was the only bank in the place; 

(2) That the drawee in this case was 
the only bank in the place; 


(3) That the depositor knew this faet; 
and in depositing the check for col- 
lection availed himself of the facil- 
ities afforded by the banking system 
or custom in collecting out-of-town 
paper (as he had previously done) 
which, in this instance, needed the 
co-operation of the drawee, to ef- 
fect the collection 

—for under such circumstances, the mail- 
ing direct to the drawee does net consti- 
tute actionable negligence. 


Appeal from appellate court, 3d dis- 
trict; O. P. Thompson, Judge. 

Action by Carlinville Nat. Bank against 
George W. Wilson. 

From a judgment by the appellate court 
affirming a judgment against defendant, 
he appeals. Affirmed. 


Boccs, C. J. The appellee bank con- 
ducted a banking business in Carlinville, 
Ill. On March 30, 1893, appellant, a 
farmer and stockdealer, who resided some 
seven miles from Carlinville, while in Gil- 
lespie, a village about nineteen miles from 
Carlinville, received a check drawn in his 
favor by one Clark for the sum of $300, 
on the Citizens’ Bank of Gillespie. Ap- 
pellant then, and for some two years be- 
fore, had kept an account with the appel- 
lee bank, making deposits therein and 
drawing checks against the same. He 
had frequently deposited in the appellee 
bank checks payable by other banks lo- 
cated in other cities and towns and had 
been permitted to treat the amount of 
such checks as credits for cash to his ac- 
count, subject to be drawn against by him 
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as though the deposit had been for cash. 
On June 1, 1893, he brought the aforesaid 
check on the Gillespie Bank to Carlinville 
and indorsed and delivered it to the ap- 
pellee bank. The amount thereof, with- 
out any deduction or charge, was credited 
to him as though it had been a deposit of 
cash and the same was paid out (together 
with other funds to his credit) on checks 
subsequently drawn by him. 

On June rst—the day of the receipt of 
the check—the appellee bank sent it by 
mail for collection to the National Bank 
of Commerce, its correspondent in St. 
Louis. June 2d the National Bank of 
Commerce sent the check by mail for col- 
lection to the Globe National Bank of 
Chicago, its correspondent bank. June 
3d the Chicago bank sent it directly to 
the Citizens’ Bank of Gillespie on which 
it was The Citizens’ Bank re- 
ceived the check June 5th and on the 7th 
day of June returned as payment its draft 
drawn on the National Bank of Republic 
in St. Louis for the full amount thereof. 
The draft so drawn by the Gillespie bank 
was presented to the National Bank of 
Republic in St. Louis for payment June 
gth, but payment was refused, the Citi- 
zens’ Bank having failed on June 8th. 

The appellee bank brought the action 
to recover the said sum of $300, paid by 
it on checks drawn by appellant against 
the credit obtained by the deposit of the 
said check in his favor on the Gillespie 
bank and which it had not been able to 
collect. 

The trial court, in propositions of law 
presented in behalf of the appellee bank, 
held that if the bank did not purchase the 
check from the appellant, but received it 
from him for collection by means of cor- 
respondent banks, in accordance with the 
general custom of banks, and if it used 
due care and diligence in forwarding the 
check for collection and exercised reason- 
able care and prudence in selecting the 


drawn, 
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banks to which it forwarded the same, 
such bank so selected became the agent 
of appellant and that the appellee bank 
was not liable to the appellant for any 
neglect or default of the correspondent 
bank, or of the Chicago bank to whom 
the said correspondent bank sent the 
same for collection. This is the view 
taken by the courts of last resort in Con- 
necticut, lowa, Kansas, Maryland, Mas- 
sachusetts, Mississippi, Wisconsin, Ne- 
braska, North Carolina, Tennessee, Mis- 
souri, Louisiana and our own State. 3 
Amer. & Eng. Enc. Law (2d Ed.) p. 812. 

The correspondent or collecting bank 
is regarded as the agent of the receiving 
bank and not of the check owner, by the 
courts of final resort in Michigan, Minne- 
sota, Montana, New Jersey, New York, 
Ohio, and also by the courts of the U. S. 
3 Amer. & Eng. Enc. Law (2d Ed.) p. 
S10. 

The arguments and reasons upon which 
these conflicting adjudications are ground- 
ed are familiar to the profession, and dis- 
cussion of the question may well be re- 
garded as exhausted by what has so often 
been said pro and con in judicial opinions 
and by law writers. 
as 1861 
Co. v. 


rhis court as early 
in the case of Aetna Insurance 
Alton City Bank, 25 Ill. 243, 
adopted the rule announced in the propo 
sition held by the trial court; and in the 
later decisions of Drovers’ Nat. Bank v. 
Anglo-Amer. Packing & Provision Co. 
117 Ill. 100, and Milling Co. v. Kuenster, 
158 Ill. 259, reaffirmed the doctrine of the 
earlier case. It must be assumed that the 
parties hereto acted in view of the long- 
established and well settled rule of law in 
this State. 

Nor do we think the court erred in 
fusing to 
asked 


re- 
hold proposition number 4 
by appellant as follows: “The 


Court holds that if the plaintiff, at the 
time of sending the check in question to 
its St. Louis correspondent, knew 


that 
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such St. Louis bank would, by itself or by 
agents of its selection, send such check 
for payment direct to the drawee bank, 
then, under the law, such St. Louis bank 
would not be a suitable agent to be en- 
trusted with the collection of such paper, 
and if the loss here complained of resulted 
from such method of collecting, then the 
defendant would not be liable here.” 

The court held proposition number 1o, 
the substance of which was that it was 
negligence on the part of the Globe Na- 
tional Bank .o send the check by mail 
for payment to the Gillespie bank upon 
which it was drawn. The argument of 
counsel is that, the principle announced in 
proposition number 1o being correct, it 
follows, logically and irresistibly, that if 
the appellee bank knew the National Bank 
of Commerce of St. Louis would, by itself 
or through its correspondent bank, send 
the check to the Citizens’ Bank at Gilles- 
pie for collection, then that said appellee 
bank could not be regarded as having 
acted with reasonable diligence and care 
in selecting the National Bank of Com- 
merce to make the collection, and that 
the trial court should have declared, as 
matter of law, that the appellee bank was 
careless and negligent in the selection of 
the National Bank of Commerce as an 
agent in the matter of collection of the 
check. 

The evidence sufficiently tended to 
show, and the court recited in proposition 
number to held for the appellee, “that it 
is a well-known, long established and gen- 
eral custom of collecting banks to trans- 
mit directly to their correspondent out- 
of-town banks for collection—checks 
drawn upon such out-of-town banks and 
in their hands for collection—-in cases 
where there are no other banks in such 
towns.” It also appeared from the testi- 
mony and was recited by the court in pro- 
position 1 in the same behalf, that the 
Citizens’ Bank of Gillespie was the only 


‘ other bank at that point. 
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bank in Gillespie. ‘he evidence further 
sufficiently established that the appellant 
knew that there was but one bank in Gil- 
lespie, namely, the Citizens’ Bank, upon 
which the check he held was drawn. It 
was also shown by the proofs that appel- 
lant had, on prior occasions, deposited 
with the appellee bank other checks upon 
out-of-town banks and availed himself of 
the. facilities afforded by the system 
adopted and in vogue only among banks 
and bankers for the collection of that class 
of paper. He may not have known the 
details of the system or custom in force 
among banks for the collection of such 
checks, but he knew the collection was 
to be made, without expense to him, 
through banks co-operating together, in 
compliance with certain usages and cus- 
toms existing between such institutions 
to enable such collectiéns to be so made. 
He knew there was but one bank in Gil- 
lespie, and that the one on which the 
check was drawn. The co-operation of 
that bank was essential to the operation 
of the mode of collecting the check; for 
there was no other bank at Gillespie to 
act in the matter. With this knowledge 
the appellant accepted the benefit of the 
facilities for the collection of his check 
which the banks held out to their custom- 
ers. The usages and customs thus availed 
of by the appellant contemplated the 
sending of the check directly to the bank 
upon which it was drawn, there being no 
The appellant 
having knowledge there was but one bank 
at Gillespie, and that his check was to be 
collected, without cost or expense tohim, 
through the medium of business usages 
and customs in force only between banks 
and bankers, could not be permitted to 
accept the facilities thus afforded by the 
appellee bank for his accommodation, and 
afterwards insist that compliance by the 
appellee bank with the usages and cus- 
toms, the benefit whereof he sought to 
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avail himself of, should constitute action- 
able negligence. 

The trial court did not err in refusing 
to declare, as matter of law, the appellee 
bank was negligent in committing the col- 
lection of the check to the National Bank 
of Commerce, though it knew, or had suf- 
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ficient reason to be chargeable with 
knowledge or notice, that said Nationa! 
Bank of Commerce would, directly or in- 
directly, send the check to the bank on 
which it was drawn for payment. 


Judgment affirmed. 





War Revenue Official Decisions. 


CANADIAN BANK NOTES, 


A bank does not become subject to the 
tax of 10 per cent. under section 20, act 
of February 8, 1875, for merely receiv- 
ing on deposit Canadian bank notes 
that had been used for circulation. It 
is,only when it pays out in the United 
States these notes that it is required to 
pay this tax. 


TREASURY DEPARTMENT, ) 

Office of » 

ComMISSIONER OF INTERNAL REVENUE, \ 
WASHINGTON, D.C., Nov. 9, 1900. 


Sir: The Comptroller of the Currency 
has referred to this office your letter of 
the 24th ultimo, relating to the great an- 
noyance caused your depositors by the op- 
eration of the United States law under 
which a tax of 10 per cent. is imposed on 
the circulation in the United States of 
Canadian bank notes, ‘‘they being obliged” 
(as you suppose) “to get their money 
changed into American issues” before you 
can take it. 

This is a misapprehension. Your bank 
does not become involved in liability to 
the 10 per cent. tax under section 20, act 
of February 8, 1875, for merely receiving 


’ NEW 


Two new national banks have been organized 
in Cleveland as a result of the demand for in- 
creased banking facilities. 

The Metropolitan National Bank has been 
organized with a capital stock of $500,000 and 
will begin business December 15th 1900 at No. 
9g Prospect Street. When the proposed new 
building will have been completed on the site of 


CLEVEL/ 


on deposit Canadian bank notes that had 
been used for circulation. It is only 
when you pay out in the United States 
these notes thus received from your de- 
positors that you are required to pay this 
tax. If instead of thus paying out the 
Canadian bank notes received by you, 
you in all cases send them to Canada for 
redemption, you are not required to pay 
tax thereon by reason of the fact that 
they had been used for circulation in the 
United States previously to your receipt 
of them from your depositors. 

You ask: ‘‘Are not business 
our city, and private individuals as well, 
who receive and disburse these Canadian 
bills in the usual course of trade amenable 
to the same law and penalty as well as 
banks?” 

They are not, unless in view of the 
language of section 19 of the act of Feb- 
ruary, 8, 1875, they also issue notes of 
their own that are used for circulation. 


firms in 


Respectfully, 
Rost, WILLIAMS, Jr., 
Acting Commissioner. 
Mr. F. H. Lowe .t, Calais, Me. 


AND BANKS. 


the Prospect House at the corner of Ontario and 
Prospect streets, the bank expects to occupy the 
corner. J.J. Phillips will be President and Frank 
S. Bauder, cashier. 

The Market National Bank has also been or- 
ganized with a capital of $250,000 and will begin 
business about January Ist. William F. Sprague 
will be president and W. K. Rose, Cashier. 
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CANNON ON CLEARING HOUSES. 


The new work by James G. Cannon, 
Vice-President of the Fourth National 
Bank of New York, upon ‘‘Clearing 
Houses, their history, methods and ad- 
ministration,” published by D. Appleton 
& Co., is a valuable and needed contribu- 
tion to the literature of banking subjects. 
To the lay reader, not versed in the de- 
tails of banking operations, who looks 
upon aclearing house in a general way 
merely as a place for ‘‘swapping checks,” 
a volume of this character will come as a 
surprise that so much can be said, and 
well said, upon a subject of this nature; 
and to the practical banking man, whe, 
from his calling, is more or less familiar 
with the general operations of particular 
clearing houses, the book will undoubtedly 
contribute largely to his detailed stock of 


knowledge upon the subjects which it 
covers. 
The author defines a clearing house as 


‘ta device to simplify and facilitate the 
daily exchanges of items and settlements 
of balances among the banks, and a 
medium for united action upon all ques- 
tions affecting their mutual welfare.” He 
divides the clearing houses in the United 
States into two classes, the sole function 
of the first class consisting in clearing 
notes, drafts, checks, bills of exchange 
and whatever else may be agreed upon; 
and the second class, in addition to exer- 
cising the above function, prescribes rules 
and regulations for the control of its 
members in various matters,such as fixing 
uniform rates of exchange, interest 
charges, collections etc. He also divides 


clearing houses into two classes with 
reference to the funds used in the settle- 
ment of balances; first, those which settle 
entirely on a cash basis, or by some form 
of acknowledgment or certificate agreed 
upon as the equivalent or representative 
of cash; second, those which make their 
settlements by checks or drafts on the 
large financial centers. 

The work comprehends not only a de- 
tailed statement of the history, methods, 
administration and functions of the large 
clearing houses in New York, Philadelphia 
Boston, Chicago, St. Louis, Londoa and 
Tokio, Japan, but makes the reader 
acquainted with what is done in many of 
the smaller clearing house cities in the 
country, affording many interesting and 
instructive studies by way of comparisor 
of methods and functions. 

The various special functions of clear- 
ing houses, including the fixing of rates 
of interest on deposits, the establishing of 
rates of exchange, the fixing of collection 
charges, and the issue of clearing house 
loan certificates, are all made the subject 
of historical statement and detailed dis 
cussion, and a chapter is devoted to the 
possible deveiopments of the clearing 
house system. The subject of clearing 
country checks, how the business is now 
handled in different parts of the country 
and the various remedies proposed, is 
treated in much detail. 

The work contains 383 pages, including 
72 illustrations and fac similes of docu- 
mentary forms used in clearing, a table of 
contents and a very full index. 
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AN EDUCATING BANK. 


The free and independent banking sys- 
tem that prevails in this country, encour- 
ages the formation of banks, and the last 
decade of the nineteenth century has wit- 
nessed a greater increase in the number 
of such institutions than during any pre- 
vious ten years of the financial history 
of the nation. With such a vast increase 
naturally comes a demand for men with 
sufficient knowledge, training and business 
ability combined, to assume the manage- 
ment of the new concerns. Whena new 
organization is completed, the services of 
an experienced man are required and the 
only place that such a one can be found 
is in the ranks of the older institutions. 
It is then that the higher order of brain is 
ata premium. It is simply ‘fa survival of 
the fittest.””. Among the institutions that 
have furnished a large number of of- 
ficers for new banks and financial institu- 
tions out of their own force, is the Euclid 
Avenue National Bank of Cleveland. R. 
N. Parmly, President of the American 
Exchange National Bank, C. A. Paine, 
cashier of the Central National Bank, E. 
G. Tillotson, secretary and treasurer of 
the Cleveland Trust Co., F. J]. Woodworth, 
assistant cashier of the Park National Bank, 
and G. A. Coulton, assistant cashier of 





the Colonial National Bank, all began 
their banking career in the Euclid Avenue 
National Bank under the tutelage of S. L. 
Severance the present president, likewise 
the present cashier, C. E. Farnsworth, who 
shares with Mr. Severance in the manage- 
ment. ‘The success attending these gen- 
tlemen who all belong to the younger 
generation of bankers, is cause for a great 
feeling of pride on the part of Mr. Sever- 
ance who was largely instrumental in 
their early training. 

Few banks in the country have had a 
more steady and substantial growth than 
the Euclid Avenue National. Ina state- 
ment recently sent out by a Boston bank, 
showing the per cent. of increase of the 
larger national banks in the United States 
since 1896, that is, banks with over $5,- 
000,000 deposits, the Euclid Avenue Na- 
tional shows an increase of 110.70 per 
cent. This increase does not come from 
the absorbing or consolidation of any 
other institutions, but from the natural 
channels of trade; therefore, it is of the 
healthiest nature, and reflects much cred- 
it upon the management. 


3elow we give a comparative statement 
of the bank for the last ten years: 


COMPARATIVE STATEMENT. 

Deposits. Loans. Profits. 

July 18, 1890 $2,289,573 2,129,317 $ 80,510 
“ , 1891 2,234,483 2,042,675 106,215 
“ 12, 1892 3,995,521 3,211,908 159,492 
“ 12, 1893 4,739,399 4,173,072 196,701 
“ 18, 1894 5,899,836 4,328,497 165,691 
“11, 1895 4,024,531 3,212,234 188,667 
“14, 1896 3,271,251 2,898,578 214,522 
“ 23, 1897 3,395,501 2,296,369 215,221 
“ 14, 1898 4,008,247 2,999,591 224,900 
June 30, 1899 4,660,424 4,125,436 224,587 
‘* 29, 1900 5,027,293 4,149,799 256,636 
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INQUIRIES AND CORRESPONDENCE. 


I lagen department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge, 
request is made to the contrary. 


Sending Checks to Drawees. 


30STON CLEARING House, 
Boston, November 6, 1900. 
Editor Banking Law Journal: 

DEAR SIR:—The courts of Pennsylvania 
have decided that sending checks for collection 
to the banks on which they are drawn, is not 
using due diligence. Do you know if the courts 
of any other states have made a like decision? 
If so, will you kindly give me the names of the 
states, and a synopsis of the decision rendered 
by the court? 

Respectfully Yours, 
C. A. RUGGLES, Manager. 


The following is the information for 
which you ask: 

In the year 1876 the United States Cir- 
cuit Court for the District of Wisconsin, 
in Farwell v. Curtis, 7 Bis. 160, said that 
the practice of sending checks by mail to 
the drawee is not usual and has not re- 
ceived much judicial consideration; and 
it inclined to the view that such a course 
would not be the exercise of ordinary 
care. 

In the year 1885 the Supreme Court of 
Pennsylvania held in the case of Mer- 
chants’ National Bank v. Goodman, 129 
Pa, St. 422, that it was not a fulfilment 
of the proper measure of its duty for a 
collecting bank to send a check directly 
to the drawee for payment, and the bank 
is liable for any loss resulting. To the 
same effect Wagner v. Crook, 167 Pa. St. 
259. 

In the year 1886, the Supreme Court of 
Illinois in Drovers’ Nat. Bank v. Anglo- 
American Packing & Provision Co., 117 


The names and places of those submitting inquiries are published, unless special 


Ill. 100, held that it was negligence for a 
bank to send a certified check directly to 
the drawee for payment, the bank in such 
case being the primary debtor, the court 
finding it unnecessary to decide whether 
such a course would be negligent in the 
case of an ordinary, uncertified check. 

In the year 1889 the Supreme Court of 
Colorado in German Nat. Bank v. Burns, 
12 Colo. 539, held that the sending of a 
certificate of deposit directly to the issu- 
ing bank, for payment, is not due dili- 
gence. 

In the year 1893, the U. S. Circuit 
Court of Appeals, 6th circuit (First Nat. 
Bank v. Fourth Nat. Bank, 56 Fed. 967) 
recognizes the proposition that the trans- 
mission by a bank of a certificate of de- 
posit direct to the makers for collection, 
is negligence, which makes the transmit- 
ting bank responsible for any loss result- 
ing. 

In the year 1894, the Supreme court of 
Kansas in Anderson v. Rodgers, 53 Kan. 
542, held that it was negligence for the 
payee of a check to send it directly to the 
drawee. 

In the year 18y6 the Court of Civil Ap- 
peals of Texas in First Nat. Bank v. City 
Nat. Bank, 12 Tex. Civ. App., 318, held 
that where a bank having for collection a 
draft on another point, instead of sending 
it to a third person, mailed it to the 
drawees, it failed to exercise ordinary 
care; but the bank in this case was re- 


lieved from liability because it was shown 
that even had the check been sent to an 
independent collector, it would not have 
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reached in time to be presented before 
the drawee’s failure. 

In the year 1897, the Supreme court of 
Nebraska (Western Wheeled Scraper Co. 
v. Sadilek, 50 Neb. 105), held that a bank 
which undertakes the collection of a cus- 
tomer’s check is guilty of inexcusable 
negligence in sending it direct to the 
drawee bank instead of through the 
agency of a third person, provided there 
is in the same town another bank in good 
standing. 

In 1899, the Supreme court of Minne- 
sota, in Minneapolis Sash & Door Co. v. 
Metropolitan Bank, 16 B. L. J. 399, held 
that a bank must not transmit checks or 
drafts directly to the bank or party by 
whom payment is to be made; that a no- 
tice to a depositor limiting liability would 
not affect this rule; nor would an estab- 
lished usage or custom existing among 
banks to send checks to the drawee di- 
rectly by mail in case there is no other 
bank of good standing in the same town, 
excuse or justify such a course of proced- 
ure, 

In the year 1900, the supreme court of 
Michigan, in First National Bank v. Citi- 
zens’ Savings Bank, 17 B. L. J. 265, held 
that in the absence of instructions, a bank 
which receives a certificate of deposit for 
collection is negligent in sending the item 
direct to the maker; and such negligence 
makes the sender liable for any loss re- 
sulting. But in that case the instructions 
to the collecting bank were construed as 
authorizing the sending direct, and ab- 
solved the collecting bank from liability. 


BOSTON CLEARING HOUSE, 
Boston, Nov. 28, 1900. 
Editor Banking Law Journal: 
DEAR SIR:—Please accept my thanks for the 
decisions relative to the collection of checks 
which you recently sent me. May I trouble you, 


at your convenience, to advise me of any de- 
cisions that may have been rendered in favor of 
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the collecting banks on the same question. 
Respectfully Yours, 
C. A. RUGGLES, Manager. 


In the year 1875 the New York Court 
of Appeals in Shipsey v. Bowery Nat. 
Bank, 59 N. Y. 485, held that a bank which 
mailed a check direct to the drawee for 
payment, was not negligent in so doing; 
but, the check having been lost in the 
mail, the bank in this case was held neg- 
ligent in not sooner knowing that the 
check had been lost and not sooner 
fying the depositor thereof. 

In the year 1880 the same court in In- 
dig v. National City Bank, 80 N. Y. 100, 
considering a case where a bank had 
mailed a note for payment directly to the 
bank where the same was made payable, 
held that this appeared to be an ordinary 
method of presentment and was _ sanc- 
tioned in this State by Shipsey v. Bowery 
Bank. The court said: “The note, in so 
far as relates to its presentment to the 
bank and the duties of the bank in respect 
to it, was equivalent to a check drawn by 
the maker upon the bank where the note 
was made payable. ‘The bank used the 
U. S. mail to make presentment and 
caused the note to be presented to the 
bank for payment on the day it was due. 
It did not deposit it there for collection.” 
And the court, as aforesaid, held the 
method of presentment proper. 

In the year 1899, the supreme court of 
Oregon in Kershaw v. Ladd (B. L. J. May 
1899, p. 273) recognized, as being proved 
in the case, a general and well established 
custom to the effect that when a bank re- 
ceives for collection an ordinary check on 
a distant bank, and such collecting bank 
has no agent or correspondentat the 
place of the drawee, the collecting bank 
will forward the check by mail direct to 
the drawee for collection and returns; and 
in the light ot the authorities which sanc- 
tion presentment by mail, it held in that 


noti- 
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Case that it was not negligence on the 
part of the payees of an unindorsed check 
to mail the same to the drawee direct 
through the post for collection and -eturn 
but such act operated as a good present- 
ment for payment; that the custom es- 
tabiished is not unreasonable, at least so 
far as it may apply to a plain, unindorsed 
check, and authorized in this instance the 
mailing of the check direct to the drawee. 

In the year 1900 the supreme court of 
Iowa in Hough v. Gearen (B. L. J. March 
1g00, p. 210) sanctionec, by inference, 
the presentment of a check direct to the 
drawee. That is to say, the facts and 
ruling were as follows: 

On July 30, 1895, at Sioux City, Iowa, 
A drew his check on a bank at South 
Sioux City, Neb., payable to B, which he 
delivered to B, in payment of an indebt- 
edness. On July 31, B indorsed and de- 
livered the check to C in payment of an 
indebtedness. The check the 
same day indorsed and delivered to a 
bank in Sioux City, lowa, for collection. 
On August 1, that bank forwarded the 
check by mail direct to the drawee at 
South Sioux City, Neb., by which it was 
received August 2. The draweesuspend- 
ed August 3, without paying the check, 
and on August 5 the check was returned 
unpaid by the bank examiner. In an ac- 
tion by C against B as indorser, the latter 
contended that the check had not been 
presented within a reasonable time. 

The court held that the check was pre- 
sented for payment in due time and the 
indorser was liable thereon. 

Finally, on October 19, 1900, the su- 
preme court of Illinois in Wilson v. Car- 
linville Nat. Bank (reported in present 
number) holds that it is not actionable 
negligence for a check to be mailed di- 
rectly to the drawee, where such drawee 
is the only bank in the place, and that fact 
is known to the depositor and where the 
depositor avails himself of the banking 


was on 
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custom to collect such class of paper by 
this method, by depositing the same with 
full knowledge that it will be collected 
by means of the ordinary banking facili- 
ties, 


National Bank Organization. 





, Texas, November 12, 1900. 
Editor Banking Law Journal: 

DEAR SIR:—Can you give me the address of 
some publisher from whom I could get a book 
which contains full instructions regarding the 
organization of a small national bank from start 
to finish in full details. I will appreciate the favor. 

We all read your Journal down here with 
much interest. 

Yours truly, 
TELLER. 


A. S. Pratt & Son, national bank agents 
Washington, D. C., publish a book en- 
titled “Pratt’s Digest of the National 
Bank Act and other Laws relating to Na- 
tional Banks, to which is appended infor- 
mation how to proceed in organizing na- 
tional banks; also rules and regulations 
governing the redemption of U. S. and 
National Bank notes, and circulars issued 
by the Treasury officials of interest to 
bankers.” 

This book contains all the necessary 
forms and directions for the complete or- 
ganization of a national bank and would 
seem to be the book you require. 


Protest For Insufficient Signature. 


BALTIMOKE, Md., November 14, 1900. 
Editer Banking Law Journal: 


DEAR SIR:—Would a bank be justified in 
protesting a check under the following condi- 
tions: 

A check was received as cash from its out-of- 
town correspondent, same having been sent 
“protestable.”” Upon presentation at the Trust 


Company on which it was drawn, was refused 
with the remark “Not properly signed.” 


It was 
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understood that sufficient funds were on hand 
to pay the check had same been presented with- 
out the irregularity in the signature. 

Also; should the notary protest said check if 
so instructed by the bank? Is notary to always 
follow instructions given by protesting bank, or 
is he an officer independent of the bank and 
held personally responsible by the law for any 
irregularity in protesting paper? 

By giving me some information upon these 
points, you will greatly oblige, 

Yours very truly, 
Bank Notary. 


It is customary to protest checks which 
are refused payment because not proper- 
ly signed. A notary is authorized and 
justified in protesting a check refused 
payment for this reason, and cannot be 
held personally liable for wrongful or il- 
legal protest. While it may be true that 
a check not properly signed would not re- 
quire protest and notice in order to hold 
indorsers who warrant that the 
ment is 


instru- 
‘‘genuine, and in all respects 
what it purports to be,” it is to the inter- 
est of the owner that a check, refused 
payment for such reason, should be pro- 
tested, for how is he to know but that the 
drawee’s statement upon this point may 
be erroneous, and if it should turn out 
that the signature was sufficient, indorsers 
might claim discharge for want of proper 
steps to holdthem liable. The authority 
and justification for such a protest is 
found in the provision of the Negotiable 
Instruments Law that ‘‘where any nego- 
tiable instrument has been dishonored, it 
may be protested for non-acceptance or 
non-payment, as the case may be; but 
protest is not required except in case of 
foreign bills of exchange.”’ An _ instru- 
ment, refused payment because not prop- 
erly signed, is dishonored by non-payment, 
and may be lawfully protested although 
the reason given for non-payment may,or 
may not, be of such character as to excuse 
protest and notice. 
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Concerning the second inquiry, the no- 
tary is an independent public official and 
cannot be compelled to perform an official 
act which he deems illegal. We quote the 
English view on this point from Brooke’s 
work on Notaries: 

“A notary is not a mere ministerial 
officer, bound, whether he likes it or not, 
to execute his functions when called upon 
to do so. not infre- 
quently, where notaries decline undertak- 
ing or performing various kinds of busi- 
ness, and they consider that they have the 
same discretion in undertaking to act, or 
in refusing to act for any person, as that 
which solicitors exercise. Ifnotaries had 
not an option as to acting,or declining to 
act, for any _person who might apply to 
them, anda right to exercise a discretion 
when so applied to, they might often be 
innocently the cause of assisting in fraud- 
ulent or improper measures, or might be 
much inconvenienced by applications at 
improper times or places.” 


Instances occur, 





Taxon Renewal Note. 





St. Louis Mo., October 31, 1900. 
Editor Banking Law Journal: 

DEAR SIR:—A note secured by deed of trust 
dated October 1897, due 1g00, is 
extended for three years by the following en- 
dorsement; “this note is hereby extended for 
three years from October 31st 1900.” The law 
states, that renewals or extensions require the 
same stamp as the original document but as 
the stamp law was not in existence when the 
document was originally executed it is claimed 
that this renewal does not require any stamps. 
Will you kindly give me information on this in 
your next issue and oblige 


October 


Yours truly, 
Old Subscriber. 


This point was ruled upon by the 
Commissioner of Internal Revenue on 


July 13,1898 (See treasury decision No. 
16,685.) 


A case was submitted where a 
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note made two years previously, and 
secured by deed of trust or mortgage on 
real estate covering not only the original 
note but any successive renewals, was 
sought to be renewed. It was held that 
on the renewal of the note (the original 
having been made before the passage of 
the act) the pledge of the deed of trust 
(which remained as originally made prior 
to July 1, 1898, without any renewal), 
did not require a stamp, although by 
express provision of the statute each 
renewal of the note on or after July 1, 
1898 must be duly stamped. 

On September 28, 1898, (Treasury 
Decision No. 20,118) it was held that the 
renewal of a note is subject to taxation of 
2 cents on each $100 of face value or 
fraction thereof, and if the pledge is re- 
newed, it is also subject to taxation, but 
the renewal of the note does not of itself 
renew the pledge. If there is no specific 
act of renewal in relation to the pledge, 
it is not subject to taxation on the renewal 
of the note. 


Account Payable to ‘‘AorB.”’ 





BUFFALO, New York, November 21, 1900. 
Editor Banking Law Journat: 

DEAR SIR: 
the following: 

An account is opened in this bank by John 
Jones and his wife, the title of the account be- 
ing “John Jones or Sarah Jones.” In case of 
the death of either, would the bank be justified 
in paying the full amount of the deposit to the 
survivor? Have you any court decisions on this 
point? 


We would like your opinion on 


Cashier. 


The simple answer to this question is 
that the bank might or might not be jus- 
tified in paying this deposit to the sur- 
vivor; and that whether it should or 
should not so be paid will depend largely 
upon facts outside the mere form of the 
deposit—as to who owned the money be- 
fore the deposit was made, and the intent 
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of the depositor in opening the account, 
as to the ownership of the deposit. The 
form in which the account stands, while 
of some weight, is not conclusive upon 
the question of ownership. 

The New York cases involving this 
particular form of deposit are McElroy v. 
Nat. Sav. Bank 8 App. Div. 192 and De 
Puy v. Stevens 37 App. Div. 295, both of 
which are substantially reported in the 
Banking Law Journal for June 1900 at 
page 443 in the article on Alternative 
and Trust Deposits in New York, 

In the McElroy case,a husband opened 
an account in a savings bank in the name 
of himself and his wife, or the survivor of 
them. The husband died prior to the 
wife. The court held that the deposit of 
the money by the husband to the credit 
of his wife and himself with a provision 
that either of them, or the survivor, was 
to draw, imports a gift to the wife in case 
she survived him. ‘The facts in that case 
showed that the znfent of the husband to 
that effect was very plain. Hence, upon 
the death of the husband the deposit was 
adjudged to belong to the wife. 

In the Dupuy case there was no such 
relation of husband and wife, but money 
owned by A was put in the bank in the 
name of A or B, either or survivor to 
draw, and the facts were held to show no 
intent on the part of A to give the money 
to B, or to create a joint tenancy therein 
by A and B; hence, upon A’s death the 
money was held to belong to her estate 
and not to B. 

Neither of these cases, it will be ob- 
served, are decisions by the court of last 
resort, and that court has not yet devel- 
oped the law governing the effect of this 
particular form of deposit. Even if the 


Court of Appeals should hold that a de- 
posit of money by a husband in the joint 
names of himself and wife, imported, prima 
facie, a joint tenancy in the money so 
that the title rested jointly in both, still 
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such prima facie import would be subject 
to be controlled by the actual facts of the 
case, as to the intent of the depositor 
when he made the deposit. 

The bank cannot safely make payment 
of this troublesome kind of deposit with- 
out knowing more than the form of the 
account discloses, concerning prior own- 
ership and the intent with which the de- 
posit was made. For example, suppose 
John Jones originally owned the money, 
and put it in bank in this form with no in- 
tention that his wife should own any part 
of it, but simply for convenience in per- 
mitting her to draw out what she saw fit, 
trusting her not to abuse the privilege 
Then John Jones dies. ‘he title and the 
right to the deposit would be in his estate 
and the bank would not be justified in pay- 
ing itto Sarah Jones. If it did so, it 
would run the risk of being compelled to 
pay it over again to the estate. 

Many instructive cases in other states 
involving similar forms of account will be 
found in the series of articles on ‘‘Alter- 
native and Trust Deposits,” which began 
with the June 1900 number of the Jour- 
nal and have been running monthly since. 

Under the present state of the law of 
New York, the safest way for a bank to 
deal with an account of this nature upon 
the death of one of two parties in whose 
names it appears, where the money is 
claimed by the survivor on the one hand, 
and by the representatives of the deceased 
on the other, is to interplead the rival 
claimants. 


Death of Private Banker. 


, Wisconsin, November 20, 1900. 
Editor Banking Law Journal; 

DEAR SIR:—John Doe of Wisconsin owns a 
private bank in said State, of which Richard 
Roe is the cashier. In the event of the death of 
the owner of the bank, would the cashier be le- 
gally justified in continuing the business, until 
the executor or administrator took possession? 


LAW JOURNAL, 


Please define the cashier’s duties in such an 
event. SUBSCRIBER. 


The question above propounded is one 
which may well give many a conscien- 
tious cashier and manager of a private 
bank much concern. John Doe owns a 
private bank, conducting a profitable 
business, and entrusted to the custody 
and management of Richard Roe, cashier. 
Suddenly John Doe dies, and some time 
must elapse before the court can appoint 
an administrator, or qualify an executor, 
as the case may be. Inthe meantime, it 
is to the interest of John Doe’s succes- 
ors in the ownership that the business 
of the bank be continued, if possible, 
and not wound up. Richard Roe is in 
possession, but what authority has he 
now, after the death of his employer? If 
the business is to be continued, deposits 
must be daily received, checks daily paid 
and loans made and renewed. What 
right or authority has Richard Roe to 
conduct any of these transactions? If he 
does, is he not laying himself open to the 
charge of converting another’s property 
and subjecting himself to a possible per- 
sonal liability, especially if any of his acts 
are not ratified by the new owners? 

These questions doubtless arise in the 
history of many private banks, upon the 
owner’s death, and are probably often 
foreseen and arranged for, either by some 
express provision in the will of the owner, 
appointing a trustee with power to imme- 
diately take charge of and continue the 
business, or, if no such provision is made, 
some immediate arrangement may doubt- 
less be made between the cashier, in pos- 
session, and the ones to whom the prop- 
erty falls, by which the former will be 
authorized and justified in continuing the 
business as of old. 

What we have said is merely suggestive 
of questions which are likely to arise upon 
the death of the owner of a private bank, 





INQUIRIES AND CORRESPONDENCE. 


rather than an answer to the questions 
propounded by our subscriber. The sub- 
ject is one which is nowhere treated in 
any text-book on banking, despite its im- 
portance. Nor will a resort to state stat- 
utes providing for the administration 
of the property of decedents, afford 
much light or comfort to the one who 
would preserve intact, rather than dissi- 
pate, the business of one who has died, 
the fundamental idea of these being wind- 
ing up and distribution. 

The most satisfactory answer to the 
questions submitted by “subscriber,” can 
be derived from a consideration of what 
others have done in like circumstances. 
Many of our subscribers doubtless possess 
knowledge of experiences attendant upon 
the death of the owner of a private bank, 
and how the business has been continued 
without interruption. We would like to 
have the benefit of some of these experi- 
ences in aid of a more full discussion of 
the questions propounded, as the subject 
is certainly worthy of such discussion. 
We would therefore ask of such of our 
subscribers who may feel so inclined, to 
send us for publication (names and places 
can be disguised or changed in any man- 
ner, or whenever, desired) communica- 
tions upon the following: 


1. What are your views, when John 
Doe the owner of a private bank dies, 
leaving Richard Roe, cashier, in posses- 
sion, as to the justification of the cashier 
in continuing the business—assuming 
that its continuance is desirable—until 
the executor or administrator takes pos- 
session? 

2. What would you consider his duties 
and responsibilities under such circum- 
stances, and how should he act? 

3. If possible, kindly state the history 
of some private bank (disguising name, 
etc.) whose owner died and the business 
was continued, with reference to the au- 
thority or justification of those in charge 
to continue the daily receipts and pay- 
ments, loans, discounts, renewals, etc. 
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We invite and will appreciate corres- 
pondence for publication upon the above. 


Oashine Checks for Commercial Trav- 
ellers. 


BROWN COUNTY BANK, 
LONG PINE, Nebraska, Nov. 21, 1900. 
Editor Banking Law Journal: 

DEAR SIR:—Please forward us acopy of your 
December 1898 issue. We have mislaid ours 
and as we are having some trouble with a sales- 
man who persists in cashing checks payable to 
his firm I want to read up on this matter care- 
fully. 

Yours very truly, 
W. A Bucklin, Cash. 

We publish the above communication 
as it shows one of the many ways in which 
the Journal is of practical value to its 
readers. 


BRIEF REPLIES. 


J. D. Nebraska. If the partnership of 
which you are a member has paid usury 
toa national bank, it has the right to 
recover double the amount of usury so 
paid if the action is brought within two 
years from the time of such payment. 
The Supreme Court of Nebraska in Albion 
Nat. Bank v. Montgomery, reported in 
the Bankirg Law Journal for June 1898 
at page 341 has held that this statutory 
right of recovery is not alone vested in a 
“natural person” but is broad enough to 
include “artificial” persons, and in that 
case such an action by a partnership was 
sustained. 

BRIEFS RECEIVED, 

We have received from Shepard & Shepard, 
Attorneys, Salt Lake City, Utah, their brief and 
argument for appellee in the case of Geyser- 
Marion Gold Mining Co. v. Stark, Appellee, be- 
fore the U. S. Circuit Court of Appeals, Eighth 
Circuit. Shepard v. Shepard successfully main- 
tained in the lower court that shares of stock is- 
sued to one as trustee, carry a warning that the 
stockholder holds them in trust, and the corpor- 
ation is responsible if it transfers the shares to a 
transferee of the trustee, regardless of the rights 
of the beneficiary. 
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A FINANCIAL TRAGEDY 


How THE Money DISAPPEARED. 


Scene—Lobby of a National Bank in Chicago. 
Time—October 31, 11 a. m. 
Dramatis personae: 


A careless depositor; 

A busy receiving teller; 

An expert bank thief; 

A confederate; 

Various depositors, police officers, detectives, 
etc. ete. 

CARELESS DEPOSITOR: 
line of depositors and has just placed his bank 
book containing $600 in bills and $200 in checks 
upon the receiving teller’s ledge, that official 
being momentarily engaged making some book 


(who heads a long 


entries, so that his eye is not on the ledge) “I 
wonder how long I will have to wait” (to him- 
self). 

EXPERT THIEF: (Striking depositor a sharp 
blow on the back.) ‘‘How are you Mr. Brown?” 

CARELESS DEposIrorR: (Angrily, and turn- 
ing from ledge.) “My name is not Brown, sir. 
Who are you?” 

CONFEDERATE: (To himself.) ‘Now is my 
chance. Der receiving teller’s busy. Der guy 
ain’t lookin’. He’s too busy talkin’. As far 
as everybody else is concerned, dis is my book.” 
(Deftly picks it from ledge, asif he wasa de- 
positor getting back his book, puts it in pocket 
and walks hastily from bank.) 

EXPERT THIEF: (Engaging depositor in 
conversation while his confederate is at work.) 
“Ah! it was a mistake, Excuse me. You beara 
very close resemblance to a particular friend of 
mine, and a very good looking one too, Ha! 
Ha!” 

CARELESS DEPOSITOR: “Oh, certainly, you 
are excusable.” 

(Exit expert thief. Careless depositor turns 
his face to receiving teller’s ledge. The book is 
not there; he supposes the receiving teller has it.) 

CARELESS DEposITOR: (After waiting a 
minute) ‘Have you finished with my book?” 

RECEIVING TELLER: “I have seen nothing 
of it.” 

CARELESS DEPOSITOR: ‘What! 
Heavens! Then I’ve been robbed. 

Sequel: Police officers are called in; a descrip- 
tion of Mr. ’s” friend obtained, the 


Great 


“Brown's 
clever handiwork of expert thief is discerned as 


identifying him with one “Frenchy” Nichols, a 
noted expert in this line, and in one-half hour 
that individual is in custody with $400 of the 
stolen still upon him. Confederate, 
whoever he may be, has not yet been captured 
nor the 


money 


remainder of the money or checks 


recovered. 


The above is a description of what actually 
happened at the time stated in the First Na- 
tional Bank of Chicago. Officials of that bank 
and police officers say the robbery was the 
boldest committed in Chicago in years, con- 
sidering the chances of detection that the thieves 
took. Assistant Cashier Brown of the First 
National says that the theft was the most dar- 
ing affair and had apparently been well planned, 
“The man who takes a chance like that’ said 
Mr. Brown takes a bank book off the 
receiving teller’s ledge, under the eyes of the 
The 
teller happened at the moment, however, to be 
looking at his figures, and so did not see the 
theft. Such a thing could not happen once in 
a hundred times.” 

The moral of all this is that a bank depositor 
cannot exercise too great care in safe-guarding 
his money at the counter, until it is safely 
within the teller’s hands. Experience teaches 
that there are a class of thieves who make it 
a habit to sneak around the public lobbies of 
banks and watch their chances not only at the 
receiving, but at the paying teller’s, window 
where certain absent minded depositors are apt 
to allow their money to lay on ledge or counter 
while their attention is momentarily attracted 
elsewhere. If it is at the paying teller’s window, 
after the money has been paid out and before it 
is taken away by the depositor, this will some- 
times give rise toa claim by the latter that the 
money has been miscounted by the teller and is 
short, when in reality, in all probability, some of 
it has been filched from under his very nose by 
an expert thief. A case involving a claim of 
this kind, and resulting in a law suit, was pub- 
lished in the November Journal. Depositors, 
therefore, owe it not only to themselves, but to 
the bank tellers as well, to exercise the utmost 
care and scrutiny in handling their money either 
paid in at, or withdrawn from, the bank win- 
dow. 


“and 


teller himself, takes a very long chance. 





